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CHARLES A. RATHKOPF 


THE AUTHOR. Mr. Rathkopf has been a 
member of the New York Bar since 1902 
and Arden H. Rathkopf, his son, since 
1929. Mr. Rathkopf has advised munic- 
ipalities in this field of law for many 
years and has drawn hundreds of Ordi- 
nances, Briefs and Appeals for them. He 
is regarded as a leading authority on 
Zoning. 


THIRD EDITION. His first book on Zoning 
appeared in 1937; his second, which has 
been cited in many state courts, appeared 
in 1949. 








The Book that Supplies the DECISIONS 


The lau of 


ZONING «< 
PLANNING 


Importance. More than 14,000 citations of cases are included, 
from all jurisdictions. The last few years have seen a rapid develop- 
ment of Zoning and Planning in almost every community in the 
United States. Thousands of court decisions from all jurisdictions 
attest to a tremendous surge of interest. They also attest to a rapid 
development of new principles in Zoning and Planning. 





Nature and Scope. This is a comprehensive work containing 
thousands of excerpts from court decisions which support the guid- 
ing principles expressed in the text. It is the only work which focuses 
the authorities in such number and the only one which makes it 
possible actually to quote the authorities without consulting the 
original sources—which are too often not available. 


This availability of the actual language of the decisions is most 
important in this rapidly developing field where no one jurisdiction 
has met and dealt conclusively with all the modern problems. 


Where one jurisdiction has not as yet met the problem, decisions 
from other jurisdictions are the most persuasive precedents avail- 
able. And in such cases, where the out-of-state reports are not read- 
ily available, the pertinent excerpts from decisions, as given in 
RATHKOPF, are the all-important clinchers. 


Forms. Essential forms are included such as Complaints in Action 
for Injunctions and Declaratory Judgments, Petitions and Orders in 
Certiorari, and Mandamus, Affidavits, Motions, Separate Defenses, 
Motions and Orders to Intervene, Affidavits in Proceedings, Notices 
to Admit, Form of Admissions, Inability to Admit, Forms of Appeal 
to Amend Zoning Ordinances, Notices of Publication, Application 
for Permits, Appeals to Board of Appeals, Variances, Recom- 
mended Ordinances, etc. 


Supplementation. The work appears in 2 large loose-leaf bind- 
ers. This is particularly important in a fast changing field such as 
Zoning. If certain areas of the law become obsolete or new mate- 
rial is to be added, changes and additions can be made without 
disturbing the rest of the text. Excerpts from new cases in all juris- 
dictions will certainly need to be added from time to time, right at 
the points in the book proper to which they pertain. 
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Apology to Confucius 


Confucius say ye Editor always must confess error—even 
if 62,000 readers do not discover same. So Editor confesses 
picture on January issue is not of Confucius—but of Solomon, 
the great Jewish king. Confucius’ own physiognomy appears 
on the cover of this issue—with Editor’s apologies, not to mem- 
bers who forget great man so soon, but to Confucius. 

Confucius say he, readers, and ye Editor all now may 
rest in peace! 
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Full Description of 
Each Capital Change 
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When capital changes affect income from an invest- 
ment portfolio—how can the Tax Man get the facts and 
information needed for correctly computing gain and 
loss for federal income tax purposes? 


For almost three decades top tax specialists have 
turned to the authoritative pages of SINCLAIR-MURRAY 
CAPITAL CHANGES REPORTS for this kind of data. In 
its three encyclopedic loose leaf Volumes the complete 
capital changes histories of over 12,000 corporations 
are set forth and kept continually up to date through 
fast, regular loose leaf ‘‘Reports."’ 

Included in its comprehensive coverage of this field 
are full details on the federal tax aspects of stock 
rights, stock dividends, liquidating distributions, ex- 
‘ changes in reorganizations, dividends on preferred 
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stock redemptions, nontaxable and capital-gains cash 
dividends, interest on bonds ‘‘traded flat,"’ amortizable 
premium on convertible bonds, and the like. 

Then, too, there is everything needed in handling the 
federal tax problems peculiar to taking deductions on 
worthless securities, war casualty losses and recoveries, 
and the dividends received credit for corporate holders 
of certain public utilities stocks. 

Not a statistical service, not a financial advisory serv- 
ice—these fill their own place in reporting financial 
events. SINCLAIR-MURRAY CAPITAL CHANGES RE- 
PORTS is concerned not with reporting financial events 
as such, but is exclusively concerned with reporting in- 
stead how certain financial events affect the tax picture 
of the security holder. 


COMMERCE. CLEARING, HOUSE, INC., 


PUBLISHERS of TOPICAL LAW REPORTS 





S22 FIFTH AVE. 


NEW YORK 36 


4028 W. PETERGON Ave. 


1329 & STREET. Nw. w. 
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The President's Page 


E. Smythe Gambrell 


® It is early February as this is writ- 
ten, a full week before the start of 
the final intensive phase of the great 
American Bar Association member- 
ship development program. By the 
time this page reaches you the re- 
sults of the campaign—in which so 
many have worked so hard—will be 
largely in and counted. 

The four-months’ period of plan- 
ning, organization and execution of 
this greatest undertaking in the his- 
tory of the Association has been an 
immensely heartening experience 
for me. I am sure it has meant much 
to the thousands of Association mem- 
bers who have had a personal part 
in it—who caught the spirit of this 
unusual enterprise and put their 
hearts and energies into it. Neve 
have I seen so many busy men and 
women so willing to work at a time- 
demanding job of this kind with 
such dedication and unity of 
pose. It has been a task whose only 
reward was the satisfaction of per- 


pur- 


forming a service greatly needed by 
the profession. 
literally 


In these last few weeks, 


tens of thousands of non-members 
have been made keenly aware of the 


Bar 
works. They have seen the Associa- 


\merican Association and _ its 
tion in a new light, I believe, and 
have come to realize that they can 
help make this the representative, 
strong and vigorous organization 
needed to do those things that only 
national organization can do. 

For these reasons I am confident, 
even before the first returns from the 
iembership effort are in, that the 
campaign constitutes a milestone in 





the life of the Association. It has had 
a strong cohesive influence upon the 
profession nationally. It has brought 
us closer together, and focused our 
thinking on our mutual problems 
and objectives. The very fact that 
lawyers of every type, interest and 
locality have had a part is in itself 
significant. Those who have labored 
in this project have not been “big” 
lawyers or “little” lawyers, they have 
been both, and young and old. And 
they have been law teachers, judges, 
government lawyers, city and coun- 
the 
conviction that a big job had to be 


try lawyers, all motivated by 


done and that they were needed. As 
we have moved into this great mis- 
sionary enterprise, ours has been the 
resonant voice of professional broth- 
erhood and our common endeavors 
have made us one. 

Our goal in this campaign was 50, 
000 new members. That was a mini- 
mum goal, and its attainment re- 
quired that each geographical area 
reach its stated quota. If any area 
should fail initially, its work is not 
done and its duty is not discharged. 
It will press on until its quota is 
realized. 

There is a great stirring in our 
profession. The signs are apparent 
wherever I go. There is a new aware- 
ness that we lawyers have common 
interests and responsibilities that call 
for common efforts. The statement 
that the American Bar Association, 
with a greatly enlarged membership, 
is now entering upon a new era of 
service has a trite ring, but I am 
firmly convinced that this statement 
is true. 





















Ihe Association realizes that en- 
larged membership places upon it a 
still greater responsibility to perform 
for lawyers and the American peo- 
ple the services that its increased 
strength and influence make possi- 
ble. We do not increased 
membership in itself an end, but 
only the means by which we can do 


consider 


work in our 
many spheres of opportunity. Law- 


more and_ better 
yers are realists and do not expect 
miracles, but they do expect that 
those of us who have the responsi- 
bility of leadership, temporary as it 
may be, shall look upon the Associ- 
ation’s work as a trust to be diligent- 
ly administered. We must recognize 
that together we share an unyielding 
professional obligation of _ selfless 
and devoted service. 

By this means I want to express to 
everyone who worked in the cam- 
paign my own deep gratitude, and 
that of the Association. I wish it 
were for me to extend 
thanks to each of you personally, 
and to each of our new members as 
well. 


possible 


In addition to my numerous trips 
to the Bar Center in Chicago, I have 
had an unusually full and interest- 
ing series of professional visitations 
during January. 

The Annual Banquet of the Wich- 
ita Bar Association under the leader- 
ship of President James Dye was a 
delightful occasion. Former Ameri- 
can Bar Association Presidents 


Chester I. Long and Earle W. Evans, 
and many other great leaders in the 
lived and worked in 
(Continued on page 270) 


Association 
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A Man’s 
Partner 


can be his 
Downfall 


As a lawyer, you know that many partnerships 
go out of business when one of the partners 
dies. 


For a better understanding of some of the 
problems of partnerships, Prudential has 
brought out an informative booklet entitled 
“Your Partner Can Be Your Downfall’. It 
describes in detail the risks a man runs when he 
fails to protect his business against loss by 
death of his partner. We believe it is must read- 
ing for all key men, partners and closed corpo- 


ration stockholders. 


“You can protect your clients’ interests by 
having them read ‘Your Partner Can Be Your 
Downfall’. The booklet will show them how 
a Prudential Representative can help protect 
their business. Just clip the coupon below and 
we'll send as many free copies as you need”. 


The Prudential Insurance Company of America 
Newark, N. J. 


Please send copies of your booklet, “Your Partner 
Can Be Your Downfall”, to me at this address: 





NAME 





ADDR ESS8. CITY & STATE. 
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Any Kind of 
Court Bond 
Without Delay 


—Anywhere 


What type of court bond 
do you require? The 
U.S.F.&G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U.S.F.&G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 


moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 


FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 


FIDELITY & GUARANTY INSURANCE 
UNDERWRITERS, INC. 
Baltimore 3, Md. 





“Consult your Agent or 


Broker as you would your 
Doctor or Lawyer” 
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American 

Bar 
Association 
Journal 


The objects of the American Bar Association, a volun- 
tary association of iawyers of the United States, are to 
uphold and defend the Constitution of the United 
States and maintain representative government; to ad- 
vance the science of jurisprudence; to promote the ad- 
ministration of justice and the uniformity of legislation 
and of judicial decisions throughout the nation; to up- 
hold the honor of the profession of law; to apply its 
knowledge and experience in the field of the law to the 
promotion of the public good; to encourage cordial in- 
tercourse among the members of the American Bar; and 
to correlate and promote such activities of the Bar or- 
ganizations in the nation and in the respective states as 
are within these objects, in the interest of the legal pro- 
fession and of the public. Through representation of 
state, territory and local bar associations in the House 
of Delegates of the Association, as well as large member- 
ship from the Bar of each state and territory, the Associ- 
ation endeavors to reflect, so far as possible, the objec- 
tives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work 
of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and 
Comparative Law; Judicial Administration; Labor Re- 
lations Law; Legal Education and Admissions to the 
sar; Mineral Law; Municipal Law; Patent, Trade-Mark 
and Copyright Law; Public Utility Law; Real Property, 
Probate and Trust Law; Taxation; and the Junior Bar 
Conference. Some issue special publications in their re- 
spective fields. Membership in the Junior Bar Confer- 
ence is limited to members of the Association under the 
ige of 36, who are automatically enrolled therein upon 






























the official organ of the 


AMERICAN BAR ASSOCIATION 


published monthly 


their election to membership in the Association, All 
members of the Association are eligible for membership 
in any of the other Sections. 

Any person who is a member in good standing of the 
Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or 
territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and elec- 
tion. Applications for membership require the endorse- 
ment and nomination by a member of the Association 
in good standing. All nominations made pursuant to 
these provisions are reported to the Board of Governors 
for election. The Board of Governors may make such 
investigation concerning the qualifications of an appli- 
cant as it shall deem necessary. Four negative votes in 
the Board of Governors prevent an applicant's election. 

Dues are $16.00 a year, except for the first two years 
after an applicant's admission to the Bar, the dues are 
$4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of 
the JouRNAL. There are no additional dues for member- 
ship in the Junior Bar Conference. Dues for the other 
Sections are as follows: Administrative Law, $5.00; Anti- 
trust Law, $5.00; Bar Activities, $2.00; Corporation, 
Banking and Business Law, $3.00; Criminal Law, $2.00; 
Insurance Law, $5.00; International and Comparative 
Law, $3.00; Judicial Administration, $3.00; Labor Re- 
lations Law, $6.00; Mineral Law, $5.00; Municipal Law, 
$3.00; Patent, Trade-Mark and Copyright Law, $5.00; 
Public Utility Law, $3.00; Real Property, Probate and 
Trust Law, $3.00; Taxation, $6.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th 
Street. Chicago 37, Illinois. 
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A Man’s 
Partner 


can be his 
Downfall 


As a lawyer, you know that many partnerships 
go out of business when one of the partners 
dies. 


For a better understanding of some of the 
problems of partnerships, Prudential has 
brought out an informative booklet entitled 
“Your Partner Can Be Your Downfall”. It 
describes in detail the risks a man runs when he 
fails to protect his business against loss by 
death of his partner. We believe it is must read- 
ing for all key men, partners and closed corpo- 


ration stockholders. 


“You can protect your clients’ interests by 
having them read ‘Your Partner Can Be Your 
Downfall’. The booklet will show them how 
a Prudential Representative can help protect 
their business. Just clip the coupon below and 
we'll send as many free copies as you need”. 


The Prudential Insurance Company of America 
Newark, N. J. 


Please send copies of your booklet, “Your Partner 
Can Be Your Downfall”, to me at this address: 
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ADDRESS. CITY & STATE 
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Any Kind of 
Court Bond 
Without Delay 


—Anywhere 


What type of court bond 
do you require? The 
U.S.F.&G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U.S.F.&G., 
agent with power to issue 
court bonds and other 
judicial bonds at a 


moment's notice. 


U.S.F.&. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 


FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 


FIDELITY & GUARANTY INSURANCE 
UNDERWRITERS, INC. 
Baltimore 3, Md. 





“Consult your Agent or 


Broker as you would your 
Doctor or Lawyer” 
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The objects of the American Bar Association, a volun- 
tary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United 
States and maintain representative government; to ad- 
vance the science of jurisprudence; to promote the ad- 
ministration of justice and the uniformity of legislation 
and of judicial decisions throughout the nation; to up- 
hold the honor of the profession of law; to apply its 
knowledge and experience in the field of the law to the 
promotion of the public good; to encourage cordial in- 
tercourse among the members of the American Bar; and 
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fession and of the public. Through representation of 
state, territory and local bar associations in the House 
of Delegates of the Association, as well as large member- 
ship from the Bar of each state and territory, the Associ- 
ation endeavors to reflect, so far as possible, the objec- 
tives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work 
of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and 
Comparative Law; Judicial Administration; Labor Re- 
lations Law; Legal Education and Admissions to the 
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Probate and Trust Law; Taxation; and the Junior Bar 
Conference. Some issue special publications in their re- 
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members of the Association are eligible for membership 
in any of the other Sections. 

Any person who is a member in good standing of the 
Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or 
territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and elec- 
tion. Applications for membership require the endorse- 
ment and nomination by a member of the Association 
in good standing. All nominations made pursuant to 
these provisions are reported to the Board of Governors 
for election. The Board of Governors may make such 
investigation concerning the qualifications of an appli- 
cant as it shall deem necessary. Four negative votes in 
the Board of Governors prevent an applicant's election. 

Dues are $16.00 a year, except for the first two years 
after an applicant's admission to the Bar, the dues are 
$4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of 
the JouRNAL. There are no additional dues for member- 
ship in the Junior Bar Conference. Dues for the other 
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In the January issue of The American Bar Asso- 
ciation Journal, there appeared a timely and im- 
portant public interest advertisement entitled 
“Modern Factoring And How It Meets Today’s 
New Financial Requirements.” This is one of the 
most comprehensive analyses ever published on 
the subject, and it is creating widespread interest. 





At the time of publication, reprints of this 5- 
page article were offered without charge to mem- 
bers of the legal profession. The response has been 
gratifying. 


If you did not see this public interest advertise- 
ment, we would be pleased to send you a reprint 
with our compliments. If you would like additional 
copies for your files, please indicate the quantity. 
Address your request to Mr. Walter M. Kelly, 
President, Commercial Factors Corp., Two Park 
Avenue, New York 16, N. Y. 
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Views of Our Readers 





® Members of our Association are invited to submit short communications ex- 
pressing their opinions, or giving information, as to any matter appearing in the 
Journal or otherwise, within the province of our Association. Statements which 
do not exceed 300 words will be most suitable. The Board of Editors reserves to 
itself the right to select the communications which it will publish and to reject 
others. The Board is not responsible for matters stated or views expressed in any 


communication. 





The Tradition of Marshall 
and Today’s Supreme Court 


®" The editorial in the [November] 
issue of the JOURNAL relative to judi- 
cial appointments is the most surpris- 
ing piece of writing I have seen in 
some time. Does the JOURNAL really 
believe that Warren and Harlan 
“will serve in the tradition of John 
Marshall’? What motives, other than 
political, were responsible for those 
appointments? Were they “fearless, 
independent judges selected from 
the ranks of lawyers of the highest 
character and professional ability’? 
What aid did Eisenhower receive 
from the American Bar Association 
in making those appointments? 
When those vacancies occurred, sev- 
eral appointments were urged by 
various bar associations over the 
country, but certainly Warren and 
Harlan were not among them. The 
President saw fit to ignore all the 
eminently qualified judges and elect- 
ed to play politics with the Supreme 
Court in the manner of Harry Tru- 
man. ; 

Your editorial was as purely polit- 
ical as were the appointments, and 
had no place in the JOURNAL.... 

When editors write in the Jour- 
NAL they should put aside their per- 
sonal politics and strive to be fearless 
and independent, those same quali- 
ties so desirable in judges. To give a 
blanket endorsement to political ap- 
pointees who are without perceptible 
qualifications is to render a disserv- 
ice. A certain prestige attaches to 
the JOURNAL, as the official organ of 






208 American Bar Association Journal 


the American Bar Association, and 
also a certain responsibility. That re- 
sponsibility is not met by repeated 
failure to take a stand. A poor ap- 
pointment to the Supreme Court is 
too serious a matter to be ignored, 
much less to praise. 

The caliber of that Court, as it is 
presently constituted, is cause for 
deep concern to many people. De- 
cisions regularly come down, and 
of late with increasing frequency, 
which disregard what have long 
been accepted as fundamental prin- 
ciples. There is a constant gnawing 
away at the Constitution and at those 
rights which once were thought be- 
yond the federal jurisdiction. The 
Court has repeatedly seized upon the 
commerce clause to arrogate unto 
itself authority which it has never 
had, and by like interpretations of 
other provisions has assumed juris- 
diction of nearly all matters which 
once belonged exclusively to the re- 
spective States... . 

The American Bar Association 
has not been impressive in its failure 
to provide leadership during these 
times. Surely it is a function of the 
Association to take issue now and 
then with encroachments on rights 
reserved to the several States, but I 
have been puzzled by its silence 
when others were loud in condemna- 
tion. I was among those who voted 
for President Eisenhower, largely be- 
cause I believed him when he pro- 
fessed to deplore the creeping social- 
ism of the federal government, and 
promised to see that those rights 


which belonged to the states would 
be returned to the states. He has ap. 
parently lost all interest in that di. 
rection and his point of view now is 
from Washington, from whence all 
blessings flow. 

In a recent issue of the Journat, 
the President of the Association ex. 
presses regret that only one fourth of 
the nation’s lawyers are members of 
the American Bar Association, while 
most physicians belong to the Amer- 
ican Medical Association. I suspect 
the explanation may be found in the 
fact that the American Bar Associa- 
tion is not what might be called a 
dynamic organization; and by that 
I mean that it does not reflect the 
views of any large segment of law- 
yers on critical and current issues. 
When I look through the table of 
contents of any issue of the JOURNAL, 
sometimes I fall to wondering wheth- 
er the American Bar Association 
lives and has its being in a vacuum. 
Certainly the articles are learned and 
scholarly, as becomes the contents of 
a law journal, but rarely do they ex- 
hibit awareness of the subtle (and 
not so subtle) changes taking place 
in this great Republic. . . . 

D. T. HALL 


Richmond, Virginia 


[Eprror’s Note: We note that 
Chief Justice Marshall himself was 
not immune from caustic criticism 
in his own day from a _ fellow- 
Virginian, Thomas Jefferson. On 
June 12, 1823, Jefferson wrote to 
William Johnson: “This practice of 
Judge Marshall, of travelling outside 
his case to prescribe what the law 
would be in a moot case not before 
the court, is very irregular and very 
censurable.” Jefferson called Mar- 
shall’s landmark decision in Mar- 
bury v. Madison “merely an obiter 
dissertation of the Chief Justice”; 
and asked: “Could anything exceed 
the perversion of the law?” We re- 
gard President Eisenhower's §state- 
ment as a worthy ideal and standard 
for future Supreme Court appoint 
ments. } 


(Continued on page 212) 
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The stately setter and the chipper chihuahua are 
vastly different breeds of dogs. 


There are distinct differences between insur- 
ance companies, too—material differences in 
strength, protection, service, reputation. 


Lawyers Title has no equal in the national 
title insurance field. It is outstanding in amount 
and character of assets for the protection of 
policyholders. 


A Lawyers Title policy is the best known—the 
most often requested—the most often accepted 
title insurance policy in America. 


Comparison is invited. A financial 
statement and a directory of branch 
offices and affiliated local title com- 
panies will be furnished upon request. 
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Exclusive Comfortimer 
Turns Unit ON and OFF 
Automatically at 
Any Pre-Set Time 


SPECIAL! Some 1955 Philco Air Conditioners feature 
both an Automatic Temperature Control and Built-In 
Comfortimer for complete automatic operation. 


Once the Comfortimer is 
set, ittcurns theunitonand 
off to suit your comings 
and goings; even skips 
week-ends if you wish. 





Some Models with 
Activated Charcoal Filter 


Philco also offers you another big ‘‘plus’’—exclusive 
“Odor-Stop”’ Filter that uses the famous air purifier— 
activated charcoal. It absorbs airborne odors and irri- 
tants in addition to being super-efficient in trapping 
dust and dirt. It’s another Philco ‘‘first’’. 





Write Today for Full Information... 


Special Offer 


ON 1955 


PHILCO Air Conditioners 













Limited Number 
Available ata 


Big Discount 


It will pay you co find out at once about this SPECIAL 
OFFER. A limited number of 1955 Philco Air Condi- 
tioners, produced at the end of last season, are now 
being offered at big savings. The quantity is not 
large, but if you contact us at once, we will let you 
know what models and sizes are still available. All 
information supplied without any obligation to you. 


PHILCO Leads in 


AUTOMATIC 
FEATURES 


All models included in this offer typify Philco leader- 
ship in quality and automatic comfort. Their proven 
dependability puts them in a class by themselves, 
regardless of price. Next summer will be too late to 
take advantage of this money-saving opportunity. 


i  F-ti Me Balt -me Orel Sl olols mm Relor-hy 









PHILCO AIR CONDITIONERS, Dept. J-3, 
C & Tioga Sts., Philadelphia 34, Pa. 


Without the slightest obligation, please rush details of SPECIAL 
OFFER on 1955 Philco Air Conditioners. 
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Views of Our Readers 


© Includes new examples 
from Regulations 
issued Dec., 1955 


CORPORATE 
REORGANIZATIONS 


ROBERT S. HOLZMAN, New York University 


Revised printing gives full requirements 
for tax protection—explains what tax- 
payers must do before, after reorganiza- 
tion. Includes over 50 illustrative :xam- 
les from Treasury Regulations of Decem- 
oo, 1955, appl-ing reorganization rules 
to specific situations. 

Tax-free reorganization procedures are 
discussed from the viewpoint of the corpo- 
ration, stockholders, security holders, cred- 
itors, etc. Includes case tables, citations of 
code and administrative rulings, plus a 
conversion chart coordinating the old and 
new Codes. 2nd Ed: 512 pp. $15 


FINANCIAL POLICY 
of CORPORATIONS 


ARTHUR STONE DEWING 


Indispensable help on every phase of 
modern corporate finance. Shows how to 
formulate sound financial policy in light 
of government regulations, recent court 
decisions, inflated price levels, advent of 
the institutional investor. Covers: initial 
promotion; financial, operating, legal 
problems; reorganization; etc. 5th Ed. 2 
vols. 1538 pp. $15 


EXPORT-IMPORT 
BANKING 


WILLIAM 5S. SHATERIAN, The American 
Institute for Foreign Trade 


New book gives up-to-date methods, prac- 
tices of foreign trade, covering the instru- 
ments employed by banks and merchants. 
Includes latest practices of exporters, im- 
porters, and banks in financing export- 
import operations. Over 40 current docu- 
ments illustrated. 2nd Ed. 508 pp. $6.50 


The MONEY MARKET 


and Its Institutions 


MARCUS NADLER, SIPA HELLER, SAMUEL 
S. SHIPMAN—aoll New York University 


Top financial experts analyze powers of 
the monetary authorities—today's mecha- 
nisms for creating bank reserves, deposits. 
Shows how to evaluate statistical data, 
statements issued by the government, pri- 
vate financial groups. Interprets postwar 
Treasury, Federal Reserve policies, 32 
tables, 323 pp 


¢ Send for these books. (We pay post- 
age when check accompanies order.) 


THE RONALD PRESS COMPANY 


15 East 26th St., New York 10 
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Another Side 
of the “Untold Story” 


* In his review of Frazier Hunt's 
book, The Untold Story of Douglas 
MacArthur, in the December issue, 
Walter P. Armstrong, Jr., employs 
what seems to be an increasingly 
prevalent technique of book-review- 
ing wherein the reviewer spends 
much more time in petulant attack 
upon facts and opinions in the book 
than he does in appraising it with 
regard to its literary worth. It is more 
“book rebutting’ than book review- 
ing. 

Be that as it may, there are state- 
ments in that review which show 
that Mr. Armstrong has his facts a 
bit garbled. He states, for example, 
that General MacArthur was not per- 
mitted to operate “north of the 
thirty-eighth parallel”. This is not 
correct. It was the Yalu River, sep- 
arating North Korea from Manchu- 
ria, where Red China had her air 
bases, beyond which MacArthur was 
forbidden to strike. Moreover, his 
plan essentially was to bomb those 
bases rather than to occupy the area 
with troops. Actually, MacArthur 
did some of his most brilliant work 
between the thirty-eighth parallel 
and the Yalu. 

Secondly, the reviewer states that 
MacArthur reacted to such restric- 
tion with his famous “There is no 
substitute for victory” remark. It was 
during his address to Congress fol- 
lowing his dismissal that he used that 
phrase. 

Thirdly, he states that MacArthur 
was “certainly insubordinate” and 
for that reason the President [Tru- 
man] was forced to relieve him of 
command. What is Mr. Armstrong's 
authority for this? One of the chiel 
protagonists in that historic event, 
General Marshall, admitted at the 
congressional hearings that MacAr- 
thur did not disobey any order given 
him. Nor, unless my memory fails, 
did Mr. Truman ever charge that he 
had disobeyed him. 

Many believe—with more and 
more evidence coming to light to 





support such view—that it was actu- 
ally British pressure which activated 
MacArthur's ouster. It is now clear 
that the two British diplomats, who 
were Soviet spies and have since fled 
behind the Iron Curtain, assured 
Red China that she might attack the 
U.N. forces with complete immunity 
from effective reprisal. The resulting 
retreat from such brazen aggression 
is one of the most tragic chapters in 
human history. Ensuing events have 
only proved MacArthur's thesis that 
you cannot successfully fight Com- 
munism in one part of the world and 
appease it in another. 
Epwarp F. CUMMERFORD 

New York, New York 


Government Lawyer 


Needed in South Pacific 


® This is a request for assistance in 
our efforts to recruit one attorney to 
work in the Attorney General's Of- 
fice. The total salary is $7190 per 
year. An attorney with experience in 
criminal matters, either prosecution 
or defense, is needed. 

Transportation to Guam and re. 
turn to point of recruitment for the 
attorney and family is at government 
expense. Furnished quarters are pro- 
vided at nominal rental rate. 

Persons interested should write 
to: Mr. Peter C. Siguenza, Person- 
nel Director, Government of Guam, 
Agana, Guam. 

Peter C. SIGUENZA 


Agana, Guam 


A Footnote to 
Mr. Timbers’ Article 


®Mr. William H. Timbers, the Gen- 
eral Counsel of the Securities and 
Exchange Commission, refers in h.s 
interesting article on ““The SEC and 
the Federal Judiciary”, in the Janu- 
ary issue, to the case of Wilco vy. 
Swan. 

Mr. Timbers refers to the fact that 
when the case came to trial after the 
Supreme Court had held that the ar- 
bitration clause in the margin agree 
ment was invalid, a jury decided cer- 


(Continued on page 214) 
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OMPTOMETER 
OMMANDER 


dictation-transcripfion machine by Comptometer 


with amazing UNIMATIC remote-control microphone 


Now dictate briefs, wills and trust agreements as easily as talking— _ready for re-use. The day-after-day savings over costly ordinary one-use belts or 
An electronic miracle in the simplification of dictation has been achieved by records more than return your Commander investment. And only Comptometer 
Comptometer. Now you can forget the mechanics of recording and have your guarantees these mailable belts for life. 

mind free and clear for necessary legal paperwork. All you do is talk into the 

Unimatic remote control microphone which fits the palm of your hand. One --. erases unwanted words—You will hand your secretary error-free dic- 
simple button lets you dictate, listen, reverse to review, or even to “erase” and _ tation she will transcribe twice as fast and right the first time. Error-free because 
replace a word or phrase. When finished dictating, press the only other button —_you can electronically “erase” any unwanted part of your dictation and replace 


to mark length of letter... everything is recorded by remote control. with the new or correct thought—No extra correction instructions to add. And, for 
... Saves more than it costs—The flexible Mylar* magnetic recording belt economy-minded offices, the same Commander unit can be used for both dicta- 
can be used for thousands of dictations. It “wipes” clean in just one second, _ tion and transcription. 4% Mylar-Dupont’s trademark for its Polyester Film. 


SEE ALL THESE YEARS-AHEAD FEATURES DEMONSTRATED IN YOUR OWN OFFICE! 
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Views of Our Readers 


(Continued from page 212) 


tain issues in favor of the defendants 
and disagreed on other issues. 

As a footnote to Mr Timbers’ ar- 
ticle, it should be noted that Wilco 
v. Swan, came on for a second trial 
in the United States District Court 
for the Southern District of New 
York, in this past October before 
Judge Vincent L. Leibell and a jury. 
At that time, despite the failure of 
the SEC to participate as amicus cu- 
riae, the jury found a verdict for the 
plaintiff for the full amount sought 
in the complaint. The defendants de- 
cided not to appeal, and the amount 
of the judgment has been paid in 
full. 

RicHArD H. WELS 
New York, New York 


Near v. Minnesota 
and Freedom of Speech 


® I was very much surprised to note 
that in an article published in the 
November, 1955, AMERICAN Bar As- 
SOCIATION JOURNAL on page 1020 
entitled, “The Rights of Newspa- 
pers: May They Print Whatever 
They Choose?” no reference was 
made to the leading case of Near v. 
State of Minnesota, 283 U. S. 697, 51 
S. Ct. 625 (1931), deciding that liber- 
ty of the press and of speech is with- 
in “liberty” safeguarded by the due- 
process clause of the Fourteenth 
Amendment to the Constitution of 
the United States. 

In this case, the Court (by a five- 
to-four decision) held unconstitu- 
tional a law of the State of Minne- 
sota, since repealed, authorizing the 
suppression by injunction of a mali- 
cious, scandalous and defamatory 
newspaper, magazine or other peri- 
odical. In 53 S. Ct. at 631 the Court 
says: 

. it is well understood and re- 
ceived as a commentary on this provi- 
sion for the liberty of the press, that 
it was intended to prevent all such 
previous restraints upon publications 
as had been practiced by other gov- 
ernments, and in early times here, to 
stifle the efforts of patriots towards 
enlightening their fellow subjects up- 
on their rights and the duties of rul- 
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ers. The liberty of the press was to be 

unrestrained, but he who used it was 

to be responsible in case of its abuse. 

No discussion of the scope and 
range of the provision of the Consti- 
tution guaranteeing liberty of the 
press is complete unless reference is 
made to this case. 

Joun F. BONNER 


Minneapolis, Minnesota 


A Question on the 
Specialization Plan 


® I have just read with great interest 
Professor Joiner’s article on “Special- 
ization in the Law” (41 A.B.A.]. 
1105, December, 1955) . 

As a newer lawyer, practicing solo, 
I admit to covetous glances at the 
sound economics of the medical pro- 
fession—and their system of “boards” 
of specialization. Thus, it was disap- 
pointing to find the subject dismissed 
in one and a half lines of black let- 
ter: “The Board of Governors has 
now conducted a hearing on the 
plan and has reached the conclusion 
that it is not feasible.” 

To be as terse: WHY NOT? 

I hope the JourNAL will give us 
the benefit of the Governors’ wisdom 
in an early issue. . . . 


JosePH DE CHIMAY 
Washington, D. C. 


He Commends 
the Elson Article 


® I wish to commend the thoughtful 
and impressive article, “Lawyers and 
Adoption: The Lawyers’ Responsi- 
bility in Perspective” by Alex Elson 
and Miriam Elson appearing in the 
December, 1955, issue of AMERICAN 
BAR ASSOCIATION JOURNAL. 

As a past president and active 
member of the national board of 
Family Service Association of Amer- 
ica, I appreciate the need for closer 
co-operation and deeper understand- 
ing between lawyers and social work- 
ers in the many family problems 
with which both professions are 
called upon to deal. 

Recently, Family Service Associa- 
tion of America has appointed a na- 
tional eommittee of lawyers, all of 
whom have been closely identified 





with Family Service agencies, to ex- 
plore this need and to develop a pro- 
gram for the improvement of relu- 
tions between lawyers and family 
service agencies. As chairman of this 
committee, I earnestly invite al! 
members of the Bar to give us the 
benefit of their advice and experi 
ence in this effort. 

The other members of the com 
mittee are: Julius Birge, Bobbs Mei 
rill Company, Indianapolis, Indiana; 
Howard G. Brown of the Milwaukee 
Wisconsin, Bar; Eugene H. Freed 
heim, of the Cleveland, Ohio, Bar; 
Malcolm Hay, of the Pittsburgh, 
Pennsylvania, Bar; A. Sidney John 
son, Jr., of the Media, Pennsylvania, 
Bar; Judge Ralph H. Logan, of the 
Louisville, Kentucky, Bar; and Nel 
son Schwab, Jr., of the Cincinnati, 
Ohio, Bar. 

Sot Morton Isaac 
Columbus, Ohio 


Foreign Jurisdiction 
Over Servicemen Overseas 


® I do not wish to become involved 
in an argument with Mr. William 
W. Irwin, Jr., whose letter, in re- 
sponse to a previous one of mine, 
was published in the December 
JouRNAL. Since, however, it would 
appear from Mr. Irwin’s letter that 
he misunderstood what I had said, 
I would like the opportunity to “ 
the record straight’. 


set 


If we were to assume, as Mr. Irwin 
seems to do, that but for the “Status 
of Forces Agreement’, the various 
NATO powers have no jurisdiction 
to try our servicemen for crimes 
committed within their respective 
boundaries, then Mr. Irwin and I 
would be in complete agreement. It 
follows from such assumption that 
our Government has done a disserv- 
ice to our Armed Forces personnel, 
and that the Government should 
take immediate corrective action. 

Unfortunately, however, the fore- 
going assumption may not be justi- 
fied. Without entering upon the mer- 
its of the proposition, let us assume 
that, on the other hand, servicemen 
serving in foreign countries are sub- 


(Continued on page 216) 
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To get up-to-the-minute information 
Since July 1, 1945, thousands of poli- 
cies protecting many of the country’s 
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been written by this Company. Now, 
effective January 1, 1956,* outstand- 
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If you have some 


labor practice... 
but not enough to 
warrant a 
voluminous labor 
service... 


why not test the re- 
sources of Labor Relations 
EXPEDITER — the compact, 
quick-reference deskbook that 
is kept completely up to date 
by regular revision and sup- 
plementation? 


You can examine the 
EXPEDITER without obligation 
for 30 days, prove to yourself 
its value to you. 


Write today for descriptive 
circular and additional details: 


The Bureau of National Affairs, Inc. 


1231 24th Street, N.W. 
WASHINGTON 7, D.C. 
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Views of Our Readers 


(Continued from page 214) 


ject to the criminal laws of such 
countries, even in the absence of a 
treaty or agreement. I submit that, 
under that assumption, a_ treaty 
which entitles a serviceman to “a 
prompt and speedy trial”; “to be in- 
formed, in advance of trial, of the 
specific charge or charges made 
against him”; “to be confronted with 
the witnesses against him”; “to have 
compulsory process for obtaining 
witnesses in his favor...” “to have 
legal representation of his own 
choice...” “...to have the services 
of a competent interpreter’; and 
“to communicate with a_ repre- 
sentative of [his] Government”, has 
the effect of guaranteeing to him 
some basic constitutional rights, as 
I stated in my previous letter. 

I am not in favor of having Amer- 
ican servicemen deprived of consti- 
tutional rights, and I agree that there 
should be a thorough study of the 
facts, with a view to working out a 
just solution. But to say that we 


should “revise the. . . agreement and 
take away the criminal jurisdiction 
the foreign countries now have over 
our Armed Forces personnel sta- 
tioned within their boundaries” is 
rather absurd, if they have such ju- 
risdiction irrespective of any agree- 
ment. 

Which of my assumptions is cor- 
rect in international law? I do not 
know, and I submit that it does not 
make much difference, if in fact the 
foreign countries claim exclusive ju- 
risdiction. The only reasonable solu- 
tion is to attempt to obtain mutual 
agreements regarding such jurisdic- 
tion—which our State Department 
did. If they didn’t get the best deal 
possible, we should find out why. 

We could, of course, remove our 
troops from the NATO countries. 
Then we would have no “martyrs to 
internationalism”. I am sure that 
the “nationalists” behind the Iron 
Curtain would be quite happy about 
that turn of events. 

JoserH E. Ross 
New York, New York 
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Have We “‘Lost Touch” 
on Social Seourity? 


= I recently attended a meeting of 
the Federation of Bar Associations 
of Western New York at which social 
security for lawyers was discussed. 


The Bar of this county had voted 
favoring the compulsory inclusion of 
lawyers within the provisions of 
the Social Security Act. It was re. 
ported at this meeting that a poll 
taken in Buffalo showed a seven-to- 
one vote in favor of compulsory cov. 
erage. 

During the course of the meeting 
the attitude of the American Bar As 
sociation towards this problem was 
discussed and one lawyer got up and 
said “Who do they think they rep. 
resent?” It would appear that the 
Association has lost touch with the 
average lawyer practicing today and 
is not remotely aware of his ideas 
and problems. 

T. A. BUHL 
Batavia, New York 
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Asa giant-size double-edged ax distinguishes Paul Bunyan, 
our trademarks distinguish the unique qualities andcharac- 
teristics of our two modern-living fibers. “Orlon” dis- 
tinguishes our acrylic fiber; ‘Dacron’, our polyester fiber. 

As we use and protect these trademarks, they become 
more meaningful and valuable to both consumers and to 
the trade. 

When using these trademarks, always remember to: 
Distinguish ‘“‘Orlon”’ and ‘*Dacron’’— Capitalize and 
use quotes or italics or otherwise distinguish by color, let- 
tering, art work, etc. 

Describe them—Use the phrase “Orion” acrylic fiber or 
“Dacron” polyester fiber at least once in any text, 

Designate them, in a footnote or otherwise, as “*“Orlon’— 
Du Pont’s trademark for its acrylic fiber,” and ““*Dacron’ 
















































ORLON and DACRON are trademarks, too 


—Du Pont’s trademark for its polyester fiber”. 

For handy folders on proper use of the trademarks 
“Orion” and “Dacron”, write Textile Fibers Department, 
Section T-4, E. I. du Pont de Nemours & Co. (Inc.), Wil- 
mington 98, Delaware. 
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THINGS FOR BETTER LIVING 
-»- THROUGH CHEMISTRY 
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A Judge 


—writes a Letter 


An unsolicited letter recently received from a Judge of an 


Appellate Court includes the following: 


“I have cited C. J. S. more frequently * * * * * 
because it contains such accurate and easily found 
statements of the law in much detail—supported by 
the decided cases. Your work has been of inestimable 


value to me.” 


This Judge, with many years of judicial experience, expresses 
an opinion held by many other judges and thousands of 


lawyers who find 


Corpus Juris Secundum 


is truly 


diltcies 3 
Great shaw Encyclopedia 


Full details of C. J. S. are yours for the asking 


AMERICAN LAW BOOK CO. Brooklyn 1, N. Y. 
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The Public Defender: 


A Step Towards a Police State? 


by Edward J. Dimock + Judge of the U. S. District Court for the Southern District of New York 


®" The time-honored system of appointing members of the Bar to act as counsel 
for indigent persons charged with criminal offenses has seldom worked well in 
our large metropolitan areas. One remedy, the public defender system, has re- 
ceived enthusiastic support from some quarters, and even the National Legal Aid 
Association has endorsed that plan for the federal courts. Judge Dimock points 
out that the public defender system bears a striking and disturbing similarity to 


totalitarian procedure. 





® The Communists honestly _be- 
lieve in the doctrine that the high- 
est welfare of the human race is to 
be attained only by complete sub- 
servience to an all-providing state. 
I do not understand that that was a 
doctrine of the authors of our Bill 
of Rights. Nevertheless great danger 
now faces our country that it will 
become a doctrine of ours. 

We all recognize the danger that 
that doctrine will be forced upon us 
by conquest by Soviet Russia and 
we are spending billions to avert 
that horrible eventuality. The dan- 
ger is quite as great, however, that 
we shall voluntarily and heedlessly 
embrace that doctrine. 

The danger is recognized in the 
educational world. During the war, 
the colleges worried lest the tuition 
paid by the government for G.I. 
education should become a subsidy 
and lest higher education should be- 
come an instrument of governmen- 
tal regimentation instead of the in- 
spiration of individual development. 

Sad as it would be if the youth 
in search of individual development 
could get no formal education ex- 


cept such as was vouchsafed him by 
the state, it would be sadder still 
if the citizen in legal conflict with 
the state could get no counsel except 
such as was vouchsafed him by the 
state. Of all the fields of private 
right, this field of legal represen- 
tation is the last field 
ought to permit the Government 
to move an inch inside the gate. 
Yet that is contemplated with equa- 


where we 


nimity by people who favor the es- 
tablishment of the office of public 
defender. A lawyer in addressing 
the Judicial Conference of the Fifth 
Circuit on that subject said: “Gov- 
ernmental control of the legal pro- 
fession, though a recognizable ob- 
jection at the time it first was made, 
now is almost puerile in the light 
of governmental control extended 
in so many directions over so many 
subjects”. 

Must we follow this complaisant 
counsel to relax and enjoy it? I, for 
one, deny the necessity. Even if the 
only alternative to a public defend- 
er were the old system of unpaid 
specially assigned counsel, the dan- 
ger inherent in the public defender 


system would still so far outweigh 
its advantages that we ought to put 
up with the old system. 

Indeed they are doing very well 
with the old system in New Jersey. 
They have a scheme of compulsory 
uncompensated service by every 
member of the Bar in alphabetical 
order. Robert K. Bell, in his article 
entitled “Legal Aid in New Jersey: 
The Answer to a Socialized Legal 
Profession”,? says that the plan was 
inspired by Chief Justice Vander- 
bilt’s call to the Bar to remain free 
and independent of federal subsidy. 

My own view is that we can still 
maintain a free and independent 
Bar without relying upon the old 
system of unpaid specially assigned 
counsel in its original form or mod- 
ernized as it has been in New Jersey. 
The advantages of the public de- 
fender system unaccompanied by its 
dangers can be obtained by making 
public funds available to specially 
assigned counsel or, better still, by 
privately supporting a legal aid so- 
ciety or voluntary defenders’ organ- 
ization. 

Except in New Jersey, the system 
of unpaid specially assigned counsel 
has never worked well in metropol- 
itan communities. When I came to 
the Bar in New York, a row of seedy 
characters, hardly distinguishable 





1. Howell, The Defense of Indigents and 
How Should the Burden on the Bar Be Dis- 
tributed? 23 Fra. L.J. 276 (October, 1949). 

2. 36 A.B.A. J. 355 (May, 1950). 
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The Public Defender 


Underwood & Underwood 
Edward J. Dimock has been a United 
States District Judge for the Southern 
District of New York since 1951. He 
was Chairman of the Appeal Board of 
the Office of Contract Settlement from 
1945 to 1948. A former member of the 
Board of Governors of the Association, 
he has been a member of the Board 
of Editors of the Journal since 1944. 





from the prisoners, used to sit on 
the front bench in the Court of 
General Sessions. When an accused 
person would appear before the 
judge for pleading and state that 
he had no money to pay counsel, 
the judge would announce “I will 
appoint Mr. X to represent you” 
and the first of the row of seedy 
characters would engage the accused 
in earnest conference in the back 
of the courtroom. The conference 
would ostensibly concern the facts 
of the case but, in reality, was a 
searching inquiry, rather similar to 
an examination in proceedings sup- 
plementary to execution, designed 
to disclose any assets possessed by the 
accused or his relatives or friends. 
The percentage of guilty pleas was 
much higher in the cases where the 
search proved fruitless. 


The Public Defender ... 
A Regrettable Remedy 


To remedy this situation the es- 
tablishment of the office of public 
defender was earnestly advocated by 
Mayer C. Goldman in the legal pe- 
riodicals and before bar associations. 
As a result the subject was examined 
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the New York 
Lawyers Association and 
The Association of the Bar of the 
City of New York. They reported 
against the public defender plan but 
the agitation resulted in representa- 
tion of indigent accused by the Legal 
Aid Society in all cases in New York 
where the court so requested. | 


by committees ol 
County 


think that it is agreed on all hands 
that the plan works well nigh per- 
fectly. Certainly that is miy observa- 
tion. A similar system of privately 
supported defense is in operation 
in Philadelphia where the organi- 
zation is known as “the voluntary 
defenders” instead of “the legal aid 
society”. 

If funds were available from pri- 
vate sources to support such organ- 
izations everywhere there would be 
no movement for a public defender. 
So difficult is it, however, to awaken 
private givers to the importance ol 
independent representation of in- 
digent accused that the National 
Legal Aid while ad- 
mitting that the private defense sys- 
tem is best, has approved the pend- 
ing federal legislation to authorize 
the appointment of public defenders 
in the federal courts. 

As you have perhaps gathered by 
now, I think this highly regrettable. 
We should never yield one inch of 
ground in the struggle against the 
creation of a police state where the 
government, when it prosecutes a 
man, purports also to defend him. 
That apprehension of this is no 


Association, 


mere fantasy of a mind disordered 
by fears for the liberty of the Amer- 
ican freeman appears from the 
words with which Professor New- 
man F. Baker, of Northwestern Uni- 
versity School of Law, closed an 
article in favor of the public defend- 
er plan. He said “The solution of 
the problem of the ‘lawyer criminal’ 
may ultimately be found in the abo- 
lition of private defense as far as 
may be possible constitutionally in 
much the same way that private 
prosecution has given way to public 
prosecution.”’$ 

Even if my apprehension of 
the total abolition of the right to 
independent counsel should prove 





groundless and the indigent accused 
should be the only one who hac a 
government official foisted on him 
for his lawyer, the situation would 
be almost as bad. Put yourself in 
the place of a poverty-stricken 
Puerto Rican who does not speak 
English and who, though innocent, 
has been identified by bystanders as 
the man who fatally stabbed a goy 
ernment narcotics agent who was 
attempting to make an arrest in an 
East Harlem street crowd. How 
would you like to be told that an 
other government official would act 
as your representative? How would 
you like to see this government off- 
cial hobnobbing with the district at- 
torney as they together answered the 
calendar, the district attorney pre- 
senting the indictments and this so- 
called accused’s counsel arising be- 
side him for the entry of a plea in 
most of the cases? Even in the ordi- 
nary case, the accused finds it hard 
to believe that his lawyer is really 
striving mightily on his behalf when 
he is so obviously on good terms with 
the government officials. If the ac- 
cused, in addition to seeing that 
his lawyer and the government law- 
yer are friends, knows that they are 
both government officials, he will be 
in despair. 

I think that our Puerto Rican 
would have good cause for despair. 
In spite of the fact that the public 
defender system is used in many 
parts of the country, I am _ con- 
strained to say that the arguments 
made in its favor make my blood run 
cold. They are all based on the 
fact that the public defender will 
not countenance unfounded defense 
and will not engage in dilatory or 
obstructive tactics. The proponents 
unblushingly admit that, to use their 
own words, “there is a sifting of the 
deserving from the non-deserving 
cases by the defender’’.* 

Every lawyer, beginning with the 
time that he first disclosed his inten- 
tion to study law, has constantly 


been the target of the layman's 





3. The Public Defender’s Work in Cook 
County, 25 JournaL or CrimimnaL LAW AND 
CRIMINOLOGY 6, 9. 

4. Freeman, Public Defender System, 32 
J. Am. Jup. Soc. 74, 75 (October, 1948). 
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taunting question “How can an hon- 
orable man defend a person whom 
he knows to be guilty?” Every law 
yer fit to be a member of the pro- 
fession has answered that the deter- 
mination of innocence or guilt is 
no part of the lawyer’s duty; that 
the lawyer’s duty is to see that, no 
matter how universally condemned 
by public opinion his client may be, 
he shall be accorded every right and 
protection to which the law entitles 
him. Imagine a system where an 
accused man is forced to go through 
not only his trial before the court 
that, a trial before 
every lawyer he approaches until 


but, prior to 


he is able to convince one of his 
innocence. Yet that is to all intents 
and purposes the system created by 
the public defender except that the 
system created by the public defend- 
er plan is still worse since, if the in- 
digent accused loses in his first trial 
before the public defender and fails 
to convince him of his innocence, 
there is no other lawyer to go to. 

We are told that such a refusal of 
a public defender to defend the case 
where he believes the accused to be 
guilty is justified by an analogy to 
the prosecuting attorney's duty to 
refuse to prosecute a man whom he 
believes to be innocent. This loses 
sight of the fact that the district 
attorney is a judicial officer while 
the attorney for the defense is a 
partisan. 


If it be said that the public de- 
fender can be impartial in spite of 
his government compensation and 
position just as the judges are im- 
partial as between the government 
which pays them on the one hand 
and the citizen on the other, the 
answer is that it is not enough for 
the public defender to be impartial. 
As I have just said, he must be par- 
tisan for the accused. 

A public defender who owes his 
position to the judge or judges be 
fore whom he practices cannot have 
an eye single to the interests of the 
accused. The human instinct of self- 
preservation is so strong that he will 
consider his every move in the light 
of his relations with the judge or 
judges. If the office is elective, he 
will consider his every move in the 
light of his relations with the elec- 
torate. 

It may be asked why the govern- 
ment-paid specially assigned counsel 
can be any more partisan than the 
government-paid public defender. 
It must be admitted that we have 
complete assurance of partisanship 
only where counsel is privately 
compensated. Nevertheless the temp- 
tation to serve a master other than 
the client is very slight where gov- 
ernment-paid counsel are specially 
assigned. The most important rea- 
son is that counsel thus specially 
assigned do not rely upon the gov- 
ernment for their livelihood. If one 


Trademark Institute 


# A trademark institute will be con- 
ducted at the School of Law of the 
University of California at Berkeley 
on April 19, 20 and 21. Sponsored 
jointly by the law school and the 
United States 
tion, the institute will include dis- 


Trademark Associa- 


cussions of a number of topics of 
current trademark interest including 
“The Lanham Act from the Govern- 
ment Agency Viewpoint,” by Daph- 


ne Leeds. Assistant Commissioner, 
United States Patent Office; “The 
Lanham Act from the Viewpoint of 
Private Industry”, by Kenneth Per- 
ry, of New York City; “Protectibility 
of Trademark Values Against False 
Competitive Advertising’, by Gil- 
bert Weil, of the Association of Na- 
tional Advertisers, Inc. and Adver- 
tising Research Foundation, Inc.; 
“The Advertising Agency Role in 


The Public Defender 


of them displeases the court in the 
handling of the case, the worst that 
can happen is that that particular 
specially assigned counsel will never 
get another special assignment—un- 
pleasant, perhaps, but nothing like 
losing a full-time job. 

Until the time, therefore, when we 
shall have obtained sufficient private 
support to finance defense by the 
Legal Aid Society or other volun- 
tary defenders everywhere, Congress 
should permit government payment 
of specially assigned counsel, but for 
not one instant should Congress per- 
mit the government appointment 
and payment of a standing public 
defender. 

The question is one which must 
be decided in the light of pure rea- 
son. We can never learn the virtues 
and vices of the public defender 
system by asking those who are fam- 
iliar with its workings. The only 
ones who have first hand knowledge 
are the accused who have been rep- 
resented by the public defenders and 
we cannot get honest answers from 
them. Just like accused represented 
by counsel whom they themselves 
have paid, the acquitted ones are 
full of praise and the others say that 
everything is wrong. Falling back 
then on pure reason, it teaches that 
the adoption of the public defender 
system would bring our government 
so close to the police state that we 
ought to shun it like the plague. 


Selection and Use of Trademarks”, 
by Sigrid H. Pedersen, member of 
the Board of Directors of the United 
States Trademark Association; “For- 
eign Use of Trademarks and Trade 
Names”, by George H. Von Gehr, of 
Chicago, and “The Problem of 
Trademark Dilution and the Anti- 
dilution Statutes”, by Walter J. 
Derenberg, of New York University 
Law School. 
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Jurisdiction in Divorce Cases: 


The Unsoundness of the Domiciliary Theory 


by Edward S. Stimson - Dean of the College of Law at the University of Idaho 


® One of the troublesome problems that an attorney frequently faces when he 
institutes for a client a suit for divorce is the matter of jurisdiction. The problem 
is sometimes a very difficult one. Dean Stimson here attempts to show that the 
courts should discard the test of domicile and substitute as a test the physical 
presence of one of the parties within the territory. Under this theory, if the 
plaintiff were physically present in the state when the complaint was filed, the 
court would have jurisdiction to proceed regardless of the location of the homes 


of the parties. 





® Jurisdiction for divorce generally 
has been founded on domicile. The 
theory that a state or its court has 
power over a person whose home is 
in its territory is unsound. Its appli- 
cation frequently results in dire con- 
sequences. Recent decisions portray 
a struggle to put jurisdiction for di- 
vorce on a sounder basis. It is the 
purpose of this article to review 
these in the light of history and 
analysis and to suggest what the so- 
lution should be. 

The Scotch cases are the earliest 
known to the writer involving di- 
vorce across state or national bound- 
aries. At that time (1816) divorce 
was not authorized by English law, 
while in Scotland divorce could be 
obtained on the ground of adultery. 
In Levett v. Levett,' the parties 
resided and were domiciled in Eng- 
land. The husband went to Scot- 
land and there cohabited with Eliz- 
abeth Osborn. The wife sued him 
for divorce in Scotland, serving him 
with process in Scotland. The Scotch 
court had no difficulty with jurisdic 
tion since defendant was personally 
served with process within Scotch 
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territory. Jurisdiction was based up- 
on the territorial theory, not dom- 
icile. The problem discussed at 
both the trial and on appeal was 
whether English or Scotch law 
should be applied. The trial court 
applied English law and denied the 
divorce. The appellate court re- 
versed, holding that Scotch law was 
applicable. There was no agreement 
on the reason for this conclusion. 
The reason given by some of the 
judges was that the husband had 
become domiciled in Scotland.? 

Whether due to a misunderstand- 
ing of the Scotch cases, which were 
much relied upon in the early cases 
in this country, or to the state stat- 
utes authorizing divorce for “resi- 
dents” or “inhabitants’’,? domicile 
became the basis of jurisdiction for 
divorce in this country. 

Since one spouse of an unhappy 
marriage may desert and disappear 
so that it is not known where he is, 
the courts have allowed the other 
spouse to obtain a divorce without 
deserting 
spouse on the ground that the 


jurisdiction over the 


deserted spouse should not be pre- 


vented from obtaining a divorce be- 
cause unable to locate and get serv- 
ice on the deserting spouse. The 
theory is that if the court has power 
over the plaintiff in the divorce ac- 
tion, it can determine his status by 
giving him a divorce even though it 
did not have power to determine the 
defendant's status. A few years ago 
the state of defendant’s domicile 
could refuse to recognize the di- 
vorce as affecting the status of its 
domiciliary and so one party could 
be divorced and the other married.® 
An exception existed for ex parte 
divorces obtained at the matrimo- 
nial domicile which were entitled 
to full faith and credit.* Later the 
Supreme Court of the United States 
decided in the first Williams case? 
that the state of defendant's domi- 
cile must give full faith and credit 
to the ex parte divorce if the plain- 
tiff was domiciled in the state where 
the divorce was obtained. This 


1. Fergusson’s Reports 68 (1816). 

2. That domicile is equally unsound as a 
basis of legislative jurisdiction or choice of 
law. See Stimson, Conflict of Laws: Four Basic 
Problems as to the Applicable Law, 34 A.B.A.J. 
107, 108, and Simplifying the Conflict of Laws: 
A Bill Proposed for Enactment by the Con- 
gress, 36 A.B.A.J. 1003, 1004. 

3. Suggested in Jacobs and Goebel’s Cases 
AND MarTerIats ON Domestic Retations (3d 
Ed.) page 399. See the Indiana statute in 
Cheever v. Wilson, 9 Wall. 108 (1869). 

4. Ditson v. Ditson, 4 R.I. 87 (1856). See 
Cheever v. Wilson, 9 Wall. 108 (1869). 

5. People v. Baker, 76 N.Y. 78 (1879); Had- 
dock v. Haddock, 201 U.S. 562 (1906) over- 
ruled in Williams v. North Carolina, 317 US. 
287 (1942). 

6. Atherton v. Atherton, 181 U.S. 155 (1901). 

7. Williams vy. North Carolina, 317 U.S. 287 
(1942). 
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means that the status of both par- 
ies is determined by the ex parte 
divorce and not just the status of the 
plaintiff who is within the power of 
che court.8 Defendant's status is 
ncidentally determined by deter- 
mination of plaintiff's status. 

[he defects of the domicile the- 
ory are shown by the second Wil- 
ams case.2 Mr. Williams and Mrs. 
Hendrix lived with their respective 
spouses in North Carolina where 
they were domiciled. They went to 
Nevada. After remaining there six 
weeks each filed a suit for divorce 
and was granted a divorce decree. 
They married each other in Nevada 
and returned to North Carolina 
where they lived together as hus- 
band and wife. They were prose- 
cuted for bigamous cohabitation 
and defended by offering in evidence 
their Nevada divorces. The court au- 
thorized the jury to find from such 
facts, as their prompt return to 
North Carolina and that while in 
Nevada they lived in trailers, that 
did not intend to make Ne- 
vada their home for an indefinite 
time in the future while there, were 
not domiciled there and therefore 
the Nevada court was without juris- 
diction to grant the divorces. The 
and convicted the 
\Villiamses of bigamous cohabita- 
tion. The Supreme Court of the 
United States affirmed. 
Frankfurter, 
the majority opinion, said that juris- 
diction for divorce was founded on 
domicile, that this jurisdictional pre- 
requisite was known to the framers 
of the Constitution, that a re-exam- 
ination of the existence of domicile 
at the time that the divorce was ob- 
tained was essential if the state of 
domiciliary origin was to maintain 
its social policy and that the Su- 
preme Court could not itself retry 
the facts to ascertain domicile. Jus- 
tices Rutledge, Black and Douglas 
dissented. Justice Rutledge said that 
domicile was a variable concept,'° 
involving the conflicting ideas 
of permanence and instantaneous 
change, that the necessary intention 
was arrived at from evidence from 
vhich conflicting inferences could 


they 


jury so found 


Justice who wrote 


be drawn, that evidence of lack of 
domicile was admitted on collateral 
attack which was not available in 
the divorce proceedings or on ap- 
peal from it, that domicile was not 
mentioned in the Constitution, that 
the purpose of the full faith and 
credit clause was to compel states to 
give effect to the conflicting policies 
of other states and that by refusing 
to decide the fact of domicile itself 
the Supreme Court would affirm 
both the Nevada court’s decision 
finding domicile in Nevada and the 
North Carolina court’s decision of 
lack of domicile in Nevada, leaving 
enforcement of the full faith and 
credit a North Carolina 
jury and abnegating its duty under 
that clause. 

The defect of the domicile the- 
ory is that migratory ex parte di- 
vorces based upon it, although sanc- 
tioned by the Supreme Court, are 
not conclusive and cannot be re- 
lied upon. Parties who marry again 
may become bigamists and children 


clause to 


of such marriages may become il- 
legitimate and unable to inherit 
from their parents. While the juris- 
diction of a court rendering any 
kind of a judgment or decree can 
be challenged when the judgment or 
decree is offered in evidence, the 
jurisdiction of the divorce court is 
peculiarly vulnerable. This is be- 
cause it depends partly upon the 
subjective intent of the plaintiff 
which can never be known and 
which is arrived at by inferences 
from extrinsic circumstances. If the 
plaintiff after obtaining a migratory 
ex parte divorce promptly returns 
to the state from whence he came 
or goes elsewhere,!! a court or jury 
in a subsequent proceeding can 
draw from this fact the inference 
that he did not intend to make the 
divorcing state his home for an in- 
definite time in the future. An 
equally possible inference is that he 
had the requisite intention at the 
time and changed his mind after 
obtaining the divorce. Furthermore, 
the prompt return or departure 
from the divorcing state is not a 
fact available to the court granting 
occurs subse- 


the divorce since it 
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quent to the granting of the decree. 
If jurisdiction is based upon phys- 
ical presence of the plaintiff within 
the territory of the divorcing state 
at the time that the complaint is 
filed instead of domicile, the juris- 
diction of the court cannot be im- 
peached as long as plaintiff was in 
fact physically present at the time 
of filing. The fact of such physical 
presence is not a subjective fact. Eye 
witnesses could testify to it and in- 
ferences from other facts would sel- 
dom be necessary. Courts subse- 
quently considering the jurisdiction 
of the divorce court could seldom 
reach a different conclusion as to 
the existence of such a fact. No in- 
ference could be drawn of lack of a 
particular intent because no intent 
would be necessary. Parties to mi- 
gratory ex parte divorces who con- 
tinued migrating could marry again 
without fear that the divorce would 
subsequently be ruled invalid. 
There are decisions which do not 
fit the domicile test of jurisdiction. 
There are many such cases in New 
York. In 1818 in Borden v. Fitch, 
the Supreme Court of New York re- 
fused to give effect to a Vermont ex 
parte decree on the ground that de- 
fendant was not served with proc- 
ess in Vermont. In Glasser v. Glass- 
er8 decided in 1938, the parties 
resided in New York and the hus- 
band “became a resident of the state 
of Nevada” and filed suit for di- 
vorce there. The wife entered an 
appearance by attorney and a di- 
vorce was granted. Subsequently the 
wife filed suit for separation in New 
York. She charged that after the 
husband obtained the Nevada de- 
cree he resumed his New York do- 
micile and that he went to Nevada 
for the sole purpose of obtaining 
the divorce. The trial court decid- 
ed that the husband had become a 
resident of Nevada. It dismissed the 





8. The status of the stay-at-homes was not 
involved in Williams v. North Carolina, but 
Haddock v. Haddock which did involve the 
status of stay-at-homes was expressly over- 
ruled. 

9. Williams v. North Carolina, 325 U.S. 226 
(1945). 

10. See also Reese, Does Domicil Bear a Sin- 
gle Meaning?, 55 Cor. L. R. 589 (1955). 

11. Rice v. Rice, 336 U.S. 674 (1949). 

12. 15 Johns. 121 

13. 12 N.E. 2d 305. 
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complaint. The Court of Appeals 
affirmed on the ground that the Ne- 
vada decree was entitled to full faith 
and credit. Domicile is not dis- 
cussed and the emphasis is on the 
defendant's entry of appearance. In 
seven other New York cases in 
which recognition of out-of-state di- 
vorces was refused and in five others 
in which recognition was given, the 
result depended on whether or not 
the defendant was served with proc- 
ess in the state where the divorce 
was obtained or entered an appear- 
ance.'4 In Gould v. Gould, de- 
cided in 1923, a French divorce of 
people in France who had resided 
there for five years, but who were 
domiciled in New York, was recog- 
nized by the New York Court of 
Appeals. In Leviton v. Leviton," 
decided in 1938, the Supreme Court 
of New York recognized a Mexican 
divorce which was filed and granted 
in one day because the parties were 
both before the Mexican court. The 
New York court said that it had a 
“duty to recognize the jurisdiction 
of the Mexican court, established 
by the appearance of both parties 
before it’. 

In Norris v. Norris,'* decided in 
1937, the Supreme Court of Min- 
nesota ruled that an Arkansas di- 
vorce could not be attacked collat- 
erally for lack of domicile of the 
parties in Arkansas where the wile 
had appeared in the Arkansas pro- 
ceedings. The court said, “Whether 
the rule is based on the theory of 
jurisdiction conferred by consent 
and appearance of the parties, an 
estoppel, or some other theory, the 
result is desirable”. 

In 1948 in Sherrer v. Sherrer,’ 
the United States Supreme Court 
itself departed from domicile as the 
test of jurisdiction. The parties lived 
in Massachusetts. The wite filed suit 
for divorce in Florida after residing 
there ninety days. The husband en- 
tered an appearance by employing 
Florida counsel who filed an an- 
swer. He also was present at the 
trial. The Supreme Court ruled that 
such a divorce could not be attacked 
collaterally for lack of jurisdiction 
in a subsequent proceeding in Mas- 
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sachusetts because the defendant ap- 
peared and participated, the parties 
had had their day in court in Flo- 
rida and the matter of that court’s 
jurisdiction was res judicata. It cited 
a New York case and the Minne- 
sota case mentioned above. If the 
husband were in court it was on the 
basis of physical presence or con- 
sent and not domicile. Furthermore, 
the fact of his presence, since it pre- 
vents collateral attack on the de- 
cree for lack of jurisdiction, may 
validate a divorce when the plain- 
tiff was not domiciled in the state 
whose court grants the decree. If 
the defendant has entered an ap- 
pearance the fact of domicile is no 
longer of any importance on col- 
lateral attack. In other words, as to 
these cases the court has abandoned 
domicile as a basis of jurisdiction 
while the New York and Minnesota 
courts never considered it essential. 
The supposed interest of the do- 
miciliary state is ignored in favor 
of the state where one party is phys- 
ically present and the other is ei- 
ther physically present or has en- 
tered an appearance. 

The departure from domicile was 
further emphasized by the Supreme 
Court’s decision in Cook yv. Cook.'® 
Husband number two was living in 
Virginia with the woman he had 
married, when he discovered that 
she was still married to husband 
number one. He urged her to go to 
Florida and secure a divorce from 
husband number one, which she did. 
Husband number two then remar- 
ried her. Subsequently husband 
number two brought an action in 
Vermont to annul the marriage. 
The Vermont court found that the 
wile was not domiciled in Florida 
when the divorce was obtained from 
husband number one and that the 
divorce was invalid. Both marriages 
of husband number two were de- 
clared illegal and were annulled. 
I'he Supreme Court reversed on the 
ground that it did not appear 
whether husband number one had 
entered an appearance in the Flo- 
rida action. It presumed that he had 
and was barred from attacking the 
decree collaterally, “and so was a 


Edward S. Stimson has been Dean of 
the College of Law at the University of 
Idaho since 1947. He has practiced law 
in Toledo, Ohio, and has been a teacher 
in a number of law schools. During 
World War II, he was a Special Assist- 
ant to the Attorney General in the An- 
titrust Division of the Department of 
Justice. 





strange! unless Florida applies 
a less strict rule of res judicata to 
the second husband than it does 
to the first”, said Justice Douglas. 
Since husband number two was nei- 
ther party nor privy to the divorce 
decree, the question of domicile 
would not be res judicata as to him. 
If he cannot attack the decree it is 
because there is nothing in it to at 
tack, that is, domicile is not the 
basis of jurisdiction and personal 
jurisdiction alone was enough. 

Recently attempts have been 
made by statute to change the basis 
of jurisdiction from domicile to ter- 
ritory. In view of the desirability 
of this change these attempts have 
not met with the uniform success 
that they deserve. 

In 1945, Alabama adopted a stat 
ute which provided that if the court 
had jurisdiction of both parties (on 
what basis is not stated) the plain- 





14. Howe, The Recognition of Foreign Di- 
vorce Decrees in New York State, 40 Con 
L. R. 373, 387 (1940). 

15. 138 N.E. 490. 

16. 6 N.Y.S. 2d 535. 

17. 273 N.W. 708 

18. 334 U.S. 343. 

19. 342 U.S. 126 (1951). See Overton, Sister 
State Divorces, 22 Tenn. L. R. 891, 907 (1953) 
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tif in a divorce suit need not be a 
bona fide resident of Alabama for 
one year prior to filing the com- 
plaint as in other cases where de- 
fendant was a non-resident of Ala- 
bama. In Jennings v. Jennings,?° 
the Supreme Court of Alabama held 
that the legislature of Alabama was 
without power to provide for the 
divorce of parties neither of whom 
was domiciled in Alabama because 
jurisdiction for divorce was found- 
ed on domicile. Why the statute 
would not be applicable to all per- 
sons physically present within the 
state as in all matters other than 
divorce was not discussed. The fun- 
damental inconsistency of the do- 
micile and territorial theories was 
not perceived. 

In 1953, the Legislative Assembly 
of the Virgin Islands enacted the 
following statute: 

{f the plaintiff [in an action for 
divorce] is within the district at the 
time of the filing of the complaint 
and has been continuously for six 
wecks immediately prior thereto, this 
shall be prima facie evidence of dom- 
icile, and where the defendant has 
been personally served within the 
district or enters a general appear- 
ance in the action, then the court 
shall have jurisdiction of the action 
and of the parties thereto without fur- 
ther reference to domicile or to the 
place where the marriage was sol- 
emnized or the cause of action arose. 

In dlton vy. Alton, this statute 
came before the Court of Appeals 
for the Third Circuit. The parties 
lived in Connecticut. The wife went 
to the Virgin Islands and after she 
had been there six weeks filed suit 
for divorce. The husband entered 
an appearance. The District Court 
judge asked plaintiff's counsel for 
evidence that plaintiff was domi- 
ciled in the Virgin Islands. None 
was furnished. The District Court 
ruled that it did not have jurisdic- 
tion because domicile in the Virgin 
Islands was essential to jurisdiction. 
On appeal to the Court of Appeals 
for the Third Circuit the decision 
was afhrmed by a divided court, four 
judges to three. Judge Goodrich, for 
the majority, said that the statute 
was contrary to the due 
the Fifth 


pre CESS 


lause of Amendment. 


Concerning the rebuttable presump- 
tion, he said that there was no ra- 
tional connection between physical 
presence for six weeks and domi- 
cile. As to the second part of the 
statute, he said that domicile was 
essential to jurisdiction because do- 
matter of 
State. 


mestic relations are a 


concern to the domiciliary 
Judge Hastie, who wrote the dis- 
senting opinion, said that the stat- 
ute was not contrary to the Fifth 
Amendment. He thought that there 
was some connection be- 


tween physical presence and domi- 


rational 


cile since physical presence was one 
element of domicile and such pres- 
ence for six weeks, although alone 
not sufficient as evidence, had some 
probative value in establishing the 
requisite intent so that the statutory 
rebuttable presumption was not ar- 
bitrary. He stated that the problem 
of jurisdiction for divorce had not 
arisen at the time that the Consti- 
tution was adopted, that the domi- 
cile theory was subsequently adopt- 
ed by the judges and that it did not 
appear that it was clearly arbitrary 
for the legislature to adopt personal 
jurisdiction over both parties (phys- 
ical presence of the plaintiff and 
physical presence or consent of de- 
fendant) as a basis of jurisdiction. 
He declared that the statute did not 
seem arbitrary, because a number 
of states of the British Common- 
wealth had by legislation made do- 
micile unnecessary, citing Dean 
Griswold’s article.22 He argued that 
the concern of the domiciliary state 
in the domestic relations of the de- 
fendant was not recognized in the 
first Williams case requiring it to 
give full faith and credit to a de- 
cree rendered at plaintiff's domi- 
cile.2% 

Judge Goodrich and the majority 
would make a decree, obtained with- 
out the domicile of either party in 
its territory but with both parties 
before the court, contrary to the due 
process clause of the Fifth Amend- 
ment, while Sherrer v. Sherrer re- 
quires that full faith and credit be 
given to such a decree rendered in 
a state. Does the due process clause 
prohibit what the full faith and 


credit clause requires? 
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The case was appealed to the Su- 
preme Court of the United States 
but the Altons could not wait for 
their divorce. The husband got one 
in Connecticut and the Supreme 
Court ruled that the case was moot 
and ordered it dismissed.?4 

However, the matter came before 
the Supreme Court in Granville- 
Smith v. Granville-Smith”® in 
which the material facts were iden- 
tical with those of Alton v. Alton. 
The Court of Appeals for the Third 
Circuit divided in the same way re- 
ferring to the opinions in the Alton 
case. The Supreme Court of the 
United States affirmed by a divided 
court, five to three. The majority 
opinion by Justice Frankfurter does 
not consider the issue discussed in 
the Alton case and does not men- 
tion domicile. He said that Con- 
gress had not given the Territory of 
the Virgin Islands power to enact 
this legislation. The act of Congress 
gave the Virgin Islands power to en- 
act laws on all subjects “of local 
application” and this was not a sub- 
ject of local application, he de- 
clared, but was designed for export. 

Justice Clark, who wrote the dis- 
senting opinion, stated that in in- 
terpreting the Virgin Islands law as 
not being one “of local application” 
within the authorizing act of Con- 
gress the majority opinion was us- 
ing the domicile concept without 
using the word. He said that domi- 
cile was a judgemade constitutional 
bugaboo. He pointed out the anom- 
aly of a divorce decree obtained in 
a state by parties appearing in an 
action who were not domiciled there 
to which other states were required 
to give faith and credit. 

Justice Clark is right. The con- 

(Continued on page 294) 





20. 36 So. 2d 236 (1948). 

21. 207 F. 2d 667 (1953). 

22. Griswold, Divorce Jurisdiction and Rec- 
ognition of Divorce Decrees—A Comparative 
Study, 65 Harv. L. R. 193 (1951). 

23. The plaintiff in an ex parte divorce is 
estopped from attacking it collaterally for 
lack of jurisdiction. In re Ellis’ Estate, 56 
N.W. 1056 (1893); Harper, The Validity of 
Void Divorces, 729 U. or Pa. L. R. 158. The 
concern of the domiciliary state is not recog- 
nized in these cases either since such divorces 
are valid without plaintiff being domiciled 
where the divorce is obtained. 

24. 347 U.S. 610 (1954). 

25. 75 S. Ct. 553 (1955). 
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Smokey the Bear: 


Guarding Law Schools and Lawyers 


by Marjorie Merritt - Director of the National Conference of Bar Examiners 


® The following talk by Miss Merritt at the annual meeting of the Association of 
American Law Schools, in New York City, was, of course, directed to the teachers 
and deans of law faculties. Her concept as to what Smokey the Bear might say 
to the law schools and her suggestions for the improvement of our “source ma- 
terial”, however, are of importance to the entire legal profession. 





®" In December, 1954, the California 
Committee of Bar Examiners told 
me this astounding story: Two men 
registered with that committee as be- 
ginning law students, one sending in 
his application six months ago and 
the other, very recently. According 
to their answers under oath, both of 
them were named John Jones—we 
shall call them—had the same birth- 
date and birthplace, the same par- 
ents and the same education up to 
law school stage. They were not en- 
rolled in the same law school. The 
California committee investigated by 
writing to the schools they claimed 
to have attended and learned that 
only one John Jones had been a stu- 
dent at each, obtained a photograph 
of John Jones from the yearbook of 
the pre-legal college attended pre- 
sumably by both applicants, showed 
the photograph to the local charac- 
ter references, and thus discovered 
which applicant was the real Jones. 
He was the one devoting his full 
time to the study of law. The other 
Jones, the false one, was a lieuten- 
ant commander in the Navy. 

The California Committee _re- 
quested both registrants to appear 
at a hearing. Only one of them came 
—the real Jones. He confessed that 


226 American Bar Association Journal 


he knew of the fraud perpetrated by 
the pseudo Jones and had given his 
consent to the use of his name and 
records. The pseudo Jones was a 
friend who desired credentials to 
enter the Navy as a flyer, the real 
Jones hadn't seen any wrong in it at 
the time but had been nervous about 
having aided and abetted the de- 
ception through the years. The Cal- 
ifornia Committee contacted the 
Navy and learned that the pseudo 
Jones was in the Pacific en route to 
a new duty station. When advised 
that he had been serving in the Navy 
since 1939 under another’s name and 
had used the college credits of an- 
other person because he did not have 
them himself, the Navy had the 
pseudo Jones flown back to the 
States to stand trial. He made a full 
confession, disclosing that he had 
been dismissed from an Army flight 
school and therefore could not have 
been commissioned in the Navy un- 
der his own name. 

Neither of these applicants knew 
that the other contemplated the 
study of law, and the fact that they 
registered with the California Com- 
mittee of Bar Examiners within six 
months of each other is an amazing 
example of the irony of fate. The 


investigation and outcome are proof 
that the California bar examiners 
are sharp of eye and really “keeping 
up with the Joneses”. 

You are now wondering what 
“keeping up with the Joneses” has 
to do with my subject, “Smokey the 
Bear’’. As those of you not living ad- 
jacent to a national park or forest 
may not have met Smokey, his pic- 
ture is published on page 229. Yes, 
he is that colorful, determined char- 
acter, created by the Forestry Serv- 
ice, who cautions: “Remember, 
only you can prevent forest fires.” 

And what does this have to do 
with “keeping up with the Joneses” 
and what might Smokey have to say 
to the law schools? Simply this: The 
legal profession is a forest of lawyers, 
the law students are the individual 
trees, and to protect the entire forest 
the law schools must be the rangers 
in the lookout stations to watch for 
the smoke and the fire which can re 
sult from the flaring up of a rotten 
sapling! 

This takes us right back to keep- 
ing up with the Joneses—in this case 
those prospective students of poor 
character who should be discouraged 
or prevented from entering the legal 
profession. But this task of cutting 
out the bad timber so that the good 
trees can grow into a healthy stand 
of high quality is, I think you will 
agree, what we might here call a 
knotty problem. 

Some believe that the student en- 
tering law school is not sufficiently 
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mature to have developed a dark 
past, a record which can be investi- 
gated, that his character is “as sweet 
as newmown hay” and that he is too 
young to have tumbled into trouble 
serious enough to warrant denying 
him the right to enroll. At the an- 
nual meeting of the National Con- 
ference of Bar Examiners in Chica- 
go, Homer Crotty of the California 
Bar put it this way: “It has been 
frequently said that it is difficult to 
determine whether a boy has really 
formed a good or bad character be- 
fore he has graduated from law 
school. The general average age at 
graduation is around twenty-four. It 
is interesting to note that persons 
under twenty-one last year represent- 
ed 50 per cent of the 
crimes against property—that is, rob- 


arrests for 


bery, burglary, larceny, auto theft, 
embezzlement and fraud, buying and 
forgery 
and counterfeiting. The F.B.I. Uni- 
form Crime Reports show that per- 


receiving stolen property, 


sons under twenty-five were respon- 
sible for 75 per cent of the arrests for 
burglary, 60 per cent of the arrests 
for theft, 80 per cent for auto thefts, 
and over 40 per cent for violations 
of the Narcotics Drug Laws. These 
figures would seem to indicate that 
character information may indeed 
be well advanced by the time an ap- 
plicant is twenty-four.” And, Mr. 
Crotty let us add: “It’s later than we 
think.” 

These figures from the F.B.I. give 
the status of our country’s morale. 
What is the status in our particular 
legal acreage? How healthy are the 
seedlings trying to root in our forest? 

I am not an expert at answering 
those questions. I can only tell you 
briefly what I have learned from 
experience as a result of the char- 
icter investigation work of the Na- 
tional Conference of Bar Examiners 
since 1936. Our office has now com- 
pleted over thirteen thousand char- 
acter reports on applicants for ad- 
mission to the Bar. With only a few 
exceptions these, it must be remem- 
bered, concern lawyers from one 
state who seek admission to the Bar 
of another, the migrant lawyers. 
However, in recent years the major- 


been 
young men, because war and the re- 
sults of war have made many neo 


ity of the applicants have 


phytes in the legal profession restless 
and they have been moving about 
searching for their niches. 

The first case which really shocked 
us occurred in 1949 when we learned 
that an applicant for admission to 
the Bar had, prior to entering law 
school, systematically embezzled 
money from a bank over a ten-year 
period, had only saved himself from 
the penitentiary by getting into the 
Army before the law caught up with 
him, and had been under federal 
probation during the entire time he 
was in law school. His application 
for enrollment in law school had 
been processed—we should undoubt- 
edly say passed over—by the general 
admitting office of the university, 
and the law school had done noth- 
ing to check his record. The law 
school dean was horrified when we 
told him what we had learned and 
asked him if the student had been 
required to answer any questions 
calling for the disclosure of such a 
record. I could cite many other ex- 
amples of billowing smoke, some as 
serious and blazing as this case. I re- 
call that this summer we investigated 
two brothers who but a short time 
ago were licensed as lawyers. They 
bore very poor reputations in their 
home town as a result of transgres- 
sions which occurred both before 
and during law school attendance. 
They were graduates of a first-class 
law school and the bar examiners 
therefore had assumed them to be 
first-class also. Our investigation dis- 
closed that they were wanted for go- 
ing south suddenly in a_ heavily 
mortgaged automobile, without leav- 
ing any forwarding address. 

In March, 1954, I 
hearings granted twenty-seven appli- 
cants called before the Florida Board 


attended the 


of Law Examiners because of serious 
questions as to character. Only five 
of the twenty-seven were coming in 
as applicants who had practiced law 
in another state at least ten years. 
Of the remaining twenty-two, only 
six had been graduated from law 
school prior to or in 1950. The re- 


Smokey the Bear 






mainder, sixteen of them, had fin- 
ished their law courses in “approved 
law schools” in 1953 or 1954. Five 
of these sixteen were in their twen- 
ties, seven were in their thirties, 
and only four were in their forties 
or older. They had done “about 
everything in the book”, and most 
of it prior to entering law school. As 
Kit Carson would probably have ex- 
pressed it: Thar’s fire in them thar 
trees. 

There is a problem here and some- 
thing must be done to prevent as 
best we can these conflagrations 
which blacken our own forest pre- 
serves. 

Those of you who. attended our 
Conference sessions in Chicago heard 
a discussion on registration at the 
time of beginning law study, partici- 
pated in by a panel of six: three law 
school deans, a law student, a bar 
examiner and myself. The following 
observations were brought out in 
that discussion: 

(1) Many bar examiners believe 
approved law schools eliminate the 
bad moral risks and depend upon 
them to do so; the law schools leave 
this timber cutting to the bar exam- 
iners; as a result the responsibility is 
lightly assumed and slightly fulfilled, 
and the profession suffers; 

(2) The time and money of the 
bad moral risk will be saved if he is 
turned down at the beginning of law 
study; 

(3) The matter of character in- 
vestigation when law study begins 
should be left to the bar examiners 
but the schools should co- 
operate in any way possible; 

(4) An adaptation of the Penn- 
sylvania system of registration and 
character investigation should be 
adopted in all states; 

(5) The law schools should fa- 
vor a character investigation at the 
beginning of law study as it will 


law 


point up and emphasize professional 
attitudes: (a) assumption of respon- 
sibility for the welfare of others, (b) 
appreciation..of the need for special 
abilities and training, and (c) con- 
sciousness of the existence of a fidu- 
ciary relationship in respect to the 
client; 
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Smokey the Bear 


(6) A well-drawn questionnaire 
will impress upon the prospective 
law student the seriousness of the 
work confronting him because he 
seeks to enter a profession which 
requires much more than mere legal 
training. 

Although I mentioned in that dis- 
cussion the blackening damage of 
unfavorable publicity suffered by a 
law school when it becomes known 
that one of its graduates has been 
denied admission to the Bar due to 
lack of good mora! character, I did 
not elaborate upon it. I am not crit- 
icizing the law schools, but I remind 
them that smoke is as harmful in 
law school halls as it is in forests. 
When John Graduate is refused ad- 
mission to the Bar and it becomes 
known to other students in his law 
school, undergraduates tremble, mo- 
rale sinks, fear creeps in, and the law 
school and bar examiners are blamed 
alike for felling bad timber too late. 
Smokey the Bear would say: Preven- 
tion is protection; co-operation is 
protection. 

As to prevention and co-operation, 
two years ago it was a great day for 
the spruce and fir when Congress 
voted for a program to eradicate the 
black beetle from Rocky Mountain 
forests. It will be a great day for the 
legal profession when the court or 
board of law examiners in each state 
establishes the requirement of regis- 
tration and thorough character in- 
vestigation when the student com- 
mences the study of law. But at the 
moment that dawn is beyond the 
horizon. Therefore I submit this two- 
point recommendation to the law 
schools: to do what they can to elim- 
inate the bad saplings from the class- 
room, for their own protection and 
for the sake of their students, the 
seedlings; to co-operate with bar ex- 
amining boards and character com- 
mittees in any program which will 
nurture and improve the trees in the 
entire forest. 

We have heard that word “co- 
operation” time and again. In con- 
nection with our problem here, are 
there some suggestions for you which 
are down to earth? What do you 
think of these: 
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Adopt a more detailed enrollment 
application or questionnaire. Like 
Garry Moore, I’ve got a secret: the 
questionnaire our Conference re- 
quires applicants to fill out is com- 
prehensive as it is designed chiefly 
for the lawyer with experience. We 
have discovered that many an attor- 
ney who asks for the questionnaire 
does not return it because, when he 
learns that he is to be investigated 
carefully, he thereupon decides to 
stay home and not let the skeleton 
in his closet rattle elsewhere. A de- 
tailed questionnaire required of all 
entering law students will, I am cer- 
tain, deter some of the bad moral 
risks from applying for enrollment. 
This deterrent might well prove a 
detergent for the law schools. 

An adequate questionnaire will 
give law schools forest-ranger bin- 
oculars with clearer lenses in closer 
focus to detect smoke or fire. It will 
show the students of good character 
that you are protecting them as best 
you can. 

At our Chicago meeting Dean 
Henry A. Fenn of the University of 
Florida College of Law made the 
point that a comprehensive question- 
naire required by bar examiners in 
connection with registration at the 
beginning of law study would be 
very impressive and aid greatly in 
emphasizing to the students the 
need for high professional attitudes. 
Does not this hold true for an appli- 
cation for enrollment in law school? 

If a school adopts a fairly stand- 
ard form of questionnaire, used by 
all schools in the Association of 
American Law Schools, the _pros- 
pective student of bad character can- 
not shop around for an approved 
school not requiring the question- 
naire, and the answered question- 
naire could be sent along to any 
school in the Association to which a 
student might transfer. Incidentally, 
this could furnish an automatic 
method for transmitting unfavorable 
information which might have de- 
veloped. 

As to the questionnaire itself, I 
have done some spade-work and 
have a suggested form. I make it 
clear that this has not been sub- 
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mitted for the approval of the Na 
tional Conference of Bar Examiners; 
it is only something I have worked 
out myself, trying to have the law 
school point of view in mind. In 
preparing it, I took questionnaires 
from several states having the most 
experience with registration at the 
beginning of law study; forked them 
over and worked them in with ques- 
tionnaires used by some of the law 
schools; and mixed in some ideas 
unearthed through experience with 
our Conference's questionnaire. 
The questions on the form I have 
drafted are quite specific for a good 
reason. Let me tell you about the 
applicant interviewed prior to a re 
cent bar examination. The chairman 
of the board of bar examiners asked 
him if he had ever been arrested; 
he said “No.” The chairman asked: 
“Weren't you taken down to a po- 
lice station at one time?” “Yes” said 
the applicant. “And weren't you re- 
quired to stay over night in jail and 
didn’t you have to put up bail?” 
“Yes” answered the applicant. 
“Well,” said the chairman, “and you 
don’t consider that you were arrest- 
ed?” “Oh,” replied the applicant, 
“No, I wasn’t arrested, I was just 
apprehended.” 
Yes, we must be very particular in 
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wording questions; otherwise, the 
pur pose of the questionnaire is de- 
feated. 

\nd what can you do with the 
questionnaire after it is filled out? 
That is the $64 question, I am fully 
aware, because you have neither fa- 
cilities lor making a thorough char- 
acter investigation nor anything ap- 
proaching sixty-four dollars to con- 
duct it. Well, let’s see: 

(Through the questionnaire you 
will already have answers to certain 
questions as to law violations, etc., 
which answers, if later proved false, 
will give you or the bar examiners 
a clear right to exclude the student 
either from school. or from admis 
sion to the Bar. The warning at the 
beginning of the proposed question- 
naire is important and valuable: 

Answer all questions carefully and 
truthfully. Any false statement or fail- 
ure to disclose information which may 
have a bearing upon your moral char- 
acter may be deemed reason for rejec- 
tion. If you are in doubt as to whether 
or not something should be reported, 
the wise course is to report it. 

A year ago we had a pertinent 
example. A chap graduated from an 
approved law school and applied tor 
admission to the Bar of a southwest- 
ern state. In his application, sworn 
to before a notary, he said he had 
never been arrested or charged with 
any crime. Investigation disclosed 
that when he was only eighteen years 
old he had been caught robbing a 
filling station at the instigation of 
his employer who had gotten him 
drunk. If he had set out these facts 
in his application, he would have 
had a fair chance with the examin 
ing board as his subsequent record 
was excellent, but concealment of 
those facts resulted in his being de- 
Many 
state boards of law examiners and 


nied admission to the Bar. 


character committees have this atti- 
tude: that there should be no place 
in the legal profession for persons 
who cannot tell the truth, and that 
failure to report unfavorable inci- 
dents indicates lack of rehabilitation. 

If the prospective student discloses 
in the enrollment application some 
fact not to his credit, can he be 










questioned about it? Many schools 
always give each applicant an inter- 
view. 

If your school is in a state which 
has the requirement of registration 
at the beginning of law study and 
if your state board of law examiners 
already requires the answering of a 
questionnaire at the time of such 
registration, you can make sure that 
the examining board or character 
committee is notified as to any un- 
information in the law 
school questionnaire or as to any 


favorable 


facts regarding the student's char- 
acter which come to your attention 
while he is in your school. It may be 
you can work out a reciprocal ar- 
rangement with examining 
board. 


your 


I assume that at present you cor- 
respond with high school and college 
authorities as to a prospective stu 
dent’s education and credits. Do you 
or could you also inquire as to his 
character? Frequently a dean of stu- 
dents gives our Conference valuable 
information not in official records. 

If you do have the time and mon- 
ey, and I believe it would be a wise 
investment, you could make some 
independent inquiry in the appli- 
cant’s own town as to his character. 
A short, printed inquiry would be 
less expensive than an individual 
letter, but the latter is more effective. 
Letters from references transmitted 
to you by the applicant himself are 
of little value; an answered ques- 
tionnaire sent direct to you by a ref- 
erence carries more weight. (Reler- 
ences have often reported startling 
things to us.) 

You will observe I have not been 
telling the law schools what they 
should do regarding an independent 
investigation. Time and money for 
it present a problem, | realize, and 
I am not trying to put them into the 
character investigation business so 
far as admission to the Bar is con- 
cerned. The initial character inves- 
tigation of applicants for admission 
to the Bar should be handled by the 
state admitting authorities when the 
students enroll in law school, but 
the great day when that occurs 
throughout this country is yet to 
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dawn. In the interim, isn’t there a 
minimum which might be done to 
protect the schools and their stu- 
dents? We must bear in mind that 
some examining boards still feel 
their responsibility as to the char- 
acter of an applicant does not begin 
until after that applicant has passed 
the bar examination. That system, 
we know, begins entirely too late. 
Definitely it does absolutely nothing 
to protect the law schools, which is 
of vital importance to them. 

Finally, as to co-operating with 
the bar examiners and character 
committees in order to foster the 
best plan possible for law students: 
First, I must record the fact that 
the law schools are experienced in 
co-operation. They have proved it 
to our Conference in our character 
investigation work. It is a burden 
to reply to our numerous inquiries, 
but they have taken it in stride. 

Second, I am certain that the bar 
examiners are anxious to co-operate 
with the law schools. Their prob- 
lem, like that of the law schools, 
is to find time and finances. If bar 
examiners were well paid for the 
time they spent in their duties as ex- 
aminers, they could better afford to 
devote more hours to their work. 
But we have to face it: they work 
pro bono publico almost altogether 
and in most cases their funds too are 
very limited. Wouldn't use of the 
law student enrollment question- 
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aire be an excellent way to show the 
law schools’ desire to help the exam- 
iners as well as themselves? Even if 
the state does not have the pre-law 
registration requirement, could the 
law school transmit to the proper ad- 
mitting authority any unfavorable 
information it might have concern- 
ing one of the candidates for the bar 
examination? Could each law school 
indicate to the examining board in 
its state that, as an expedient, the 
school is using its own questionnaire 
for its own protection and for the 
protection of its students, and that 
it looks forward to the establishment 
of the requirement of registration at 
the beginning of law study and a 
thorough character investigation un- 
der the supervision of the bar ad- 
mitting authority at that time? This 
would emphasize the urgent need 
for this system. 

Another way in which the law 
schools could co-operate with bar ex- 
aminers—and protect their students 
—would be to issue bulletins and 
make announcements in classrooms 
as to the states which do require reg- 
istration at the beginning of law 
study, and then aid the students in 
completing that registration. This 
would be of great assistance in get- 
ting all forms to the examining 
boards in compliance with the rules. 

Another suggestion: The law 
schools might ask a member of the 
board of bar examiners to talk to 
freshman classes regarding pre-law 
registration if it is required or to talk 
to senior students as to the bar ad- 
mission process, the work of the 
board, and particularly the tech- 
nique to use in answering bar exam- 
ination questions. In California, 
Florida, Kentucky and Oregon mem- 
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bers of the examining boards are 
visiting schools for this purpose, and 
it is very beneficial to the students. 

There is another matter to be con- 
sidered in connection with protect- 
ing good law students and cutting 
out the bad timber, that is, finger- 
printing. As the National Confer- 
ence of Bar Examiners has not taken 
any official action upon the subject 
of fingerprinting, what I have to say 
about it must not be considered as 
the group opinion of the Conference. 

Opposition by some law schools 
and others to the fingerprinting of 
law students stems from the belief 
that such a procedure would cast a 
stigma upon the student and give 
the impression that those concerned 
with admission to law school or to 
the Bar have the conviction that all 
students or applicants are crooked 
unless proved honest. This is the 
negative, and the wrong, approach. 
I have had my fingerprints taken to 
obtain a driver's license; I know I 
am not crooked. Many of you have 
had your prints taken; you know 
you are not crooked. And thousands 
upon thousands in military service 
and in industry have been finger- 
printed at one time or another. All 
of those people are not crooked. 

A second objection results from 
the belief that the law schools would 
be expected to take the fingerprints 
and to process them. This is incor- 
rect. Any requirement as to finger- 
printing is, and should be, a rule of 
the Bar admitting authority, and it 
should be met, if at all possible, 
when the student enters law school. 
Under that plan, the student fills 
out a questionnaire furnished by the 
board of bar examiners, goes to the 
agency specified by the board, the 





agency takes the prints and forwards 
them to the F.B.L, and the F.B.I. 
makes its confidential report to the 
examining board. 

The states which now require ap- 
plicants to furnish their fingerprints 
in connection with admission to the 
Bar have found the system exceed- 
ingly effective in revealing data as 
to arrests, misdemeanors and crim- 
inal activities which were not dis. 
closed in answer to questionnaires. 
It is one of the least expensive, and 
most efficacious, adjuncts to the bar 
admission process. It could be equal- 
ly effective in eliminating the rotten 
sapling from law school. 

This whole matter of character 
investigation is a problem of ap- 
proach. Should not that approach 
be entirely that the process safe- 
guards the students of good char- 
acter from the stigma they truly sul- 
fer when news leaks out that Gradu- 
ate Badboy has been denied admis- 
sion to the Bar, or headlines later 
scream that Attorney Corkscrew has 
been disbarred? Shouldn't we accent 
the positive and eliminate the nega- 
tive? Source material, you know, is 
very important to the legal profes- 
sion. 

If you will take another look, you 
will see that Smokey the Bear is 
carrying a spade, a very business- 
like spade. Yes, it takes a great deal 
of hard digging and spadework to 
prevent or control forest fires. Yet we 
must remember: When “Smoke Gets 
in Your Eyes” via a phonograph 
record, it is romantic; when it gets 
into the record of a law school, it is 
ruinous; when it gets into the forest 
of the legal profession, it is disas- 
trous. Let’s sharpen our spades and 
dig together! 
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The Legal ‘Tender Cases: 


A Celebrated Supreme Court Reversal 


by Harold H. Burton + Associate Justice of the Supreme Court of the United States 


® The Legal Tender Cases were decided in the turmoil of the Reconstruction 
Era, in the midst of the greatest constitutional crisis in American history. One of 
the temporary victims of the struggle between President Johnson and the Recon- 
struction Congress was the Supreme Court of the United States which was faced 
with a series of cases of far-reaching import at the same time that the Court it- 
self was torn apart by the violent partisanship of the times. Mr. Justice Burton 
re-examines the Legal Tender Cases with the view of demonstrating the danger 
inherent in a decision by the Court of an issue of constitutional law by less than 
a majority of the whole membership of the Court. 





= Of the many controversies engen- 
dered by the Legal Tender Cases,’ 
those relating to the following prop- 
ositions are especially provocative: 

1. The justification, as a matter 
of national policy, of the Legal Ten- 
der Act of February 25, 1862,? de- 
claring Treasury notes of the United 
States legal tender for the payment 
of public and private debts. 

2. The justification, as a matter 
of law, of the decision by the Su- 
preme Court made February 7, 1870, 
that such was uncon- 
stitutional, at least in its application 
to debts incurred before the passage 
of the Act. 

3. The wisdom of 
that decision when, with two vacan- 
cies on the Court, the decision was 
Justices and 


declaration 


announcing 


supported by four 
opposed by three. 

4. The propriety of appointing 
lustices Story and Bradley to fill 
those vacancies. 

5. The wisdom of the Court's or- 
der, made in another case April 1, 
1870, that the whole Court recon- 
sider the above issue of constitu- 
tional law decided February 7, 1870. 


6. The justification, as a matter 
of law, of the Court’s decision, made 
by a majority of five to four, in 1871, 
reversing its decision of 1870 and 
holding the Legal Tender Act con- 
stitutional in its application to debts 
incurred before, as well as to those 
incurred after, the effective date of 
the Act. 

This article deals with the third 
and fifth controversies.* They relate 
to the announcement of the four-to- 
three decision against the constitu- 





1. Hepburn v. Griswold, 8 Wall. 603; and 
Knox v. Lee, 11 Wall. 682, 12 Wall. 457. See 
also, Broderick’s Executor v. Magraw, 8 Wall. 
639; Latham’s and Deming’s Appeals, 9 Wall. 
145; and Deming’s Appeal, 10 Wall. 251. 

2. 12 Stat. 345. 

3. As to the other four controversies listed 
above, the first relates to the national policy 
of the Legal Tender Act and, therefore, does 
not necessarily turn upon a question of law. 
The second and sixth concern the justification, 
on their merits, of the conflicting views as to 
the constitutionality of the legal tender pro- 
visions of the Act of 1862 and of the applica- 
tions made of them. The Legal Tender Cases, 
supra, have decided those controversies in 
favor of the constitutionality of the Act and 
its application. See also, Julliard v. Green- 
man, 110 U. S. 421, and Norman v. Baltimore 
& Ohio R. Co., 294 U.S. 240. The fourth con- 
cerns the claim that President Grant and the 
Senate “packed” the Court in order to secure 
a reversal of the decision of February 7, 1870, 
Hepburn v. Griswold, supra. In fact, the 
nominations of Justices Story and Bradley 
reached the Senate practically simultaneously 
with the announcement of that decision, and 


tionality of the Act and the recon- 
sideration, within eight weeks, of 
the same issue by the same Justices 
plus the two newly appointed mem- 
bers of the Court. 

To appreciate the difficulties fac- 
ing the Court, it is necessary to 
understand the extraordinary con- 
junction of circumstances in which 
the Court found itself. 

The nation was in a postwar eco- 
nomic crisis. The air was charged 
with political and sectional emo- 
tions. Feelings aroused by the war, 
the assassination of Lincoln, the 
Reconstruction Program and the 
impeachment trial of Johnson were 
hot. Congress recently had abruptly 
deprived the Court of its jurisdiction 
to decide a pending appeal involv- 
ing the validity of a Reconstruc- 
tion act.‘ In 1866, in order to 
forestall appointments to the Court 


their propriety now has been well established. 
“There was no ground for attacking the hon- 
esty of the judges or for the suggestion that 
President Grant had attempted to pack the 
Court.” Hughes, Tae Supreme Courr or Tue 
Untrep States (1928) 52. See also, Henry 
Adams, Historica Essays (1891), 279-317, 
392-401; George F. Hoar, Taz Cuanacz or 
Packinc tHe Court Acainsr Presipent Grant 
anp Attorney Generar [E. R.] Hoar Rerurep 
(1896); Charles Bradley, Miscet.tanzovs Warr- 
Incs OF THE Late How. Josern P. Brapizy 
(1901) 45-74; II Boutwell, Reminiscences or 
Srxry Years ry Pustic Arrams (1902) 207-211; 
II Warren, Tae Supreme Covurr in Uwnrrep 
States History (rev. ed. 1928) 498-532; Rat- 
ner, Was the Supreme Court Packed by Presi- 
deni Grant?, 50 Pow. Scr. Q. (1935), 343-358; 
Fairman, Justice MILLeR AND THE SUPREME 
Court (1939), 149-178; Fairman, Mr. Justice 
Bradley's Appointment to the Supreme Court 
and the Legal Tender Cases, 54 Haav. L. Rev. 
(1941) 977-1034, 1128-1155. 

4. Ex parte McCardle, 6 Wall. 318, 7 Wall. 
506. See Burton, Ex parte Milligan and Ex 
parte McCardle, 41 A. B. A. J. 121. 
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The Legal Tender Cases 


by President Johnson, Congress had 
prescribed that no Associate Justice 
be appointed until, by death or 
resignation, the number of Associate 
Justiees had dropped from nine to 
six.5 More recently, in 1869, after 
President Johnson was out of office, 
Congress had increased the author- 
ized number of Associate Justices 
to eight.6 The resulting vacancy 
and the one to be caused by the 
resignation of Justice Grier were 
unfilled on February 7, 1870. 

The issue of the validity of the 
Legal Tender Act was overlaid with 
prejudices and convictions rooted in 
the recent war. Many regarded it 
as a measure which had been adopt- 
ed only in extremis to prevent an 
impending collapse of the war effort. 
Salmon P. Chase, as Secretary of the 
Treasury, originally had doubted its 
constitutionality and wisdom. When 
overruled by President Lincoln, he 
had, nevertheless, supported it as a 
necessary war measure.’ Thus sup- 
ported, the Act had been passed, the 
greenbacks issued and the nation’s 
currency depreciated. Until 1865, 
the constitutionality of the measure 
had been sustained wherever tested 
in the state courts. However, in that 
year, the Court of Appeals of Ken- 
tucky held io the contrary in Gris- 
wold vy. Hepburn.’ In December, 
1867, that case was argued before 
the Supreme Court of the United 
States. It was reargued in December, 
1868, and, on February 7, 1870, the 
decision of the Kentucky court was 
affirmed. That decision, made by a 
vote of four Justices to three, occa- 


sioned widespread surprise. ‘The sur- 
prise was due not only to the prior 
state court decisions to the contrary, 
but to the fact that the former Sec- 
retary of the Treasury, who had 
supported the measure on its pass- 
age, had, since December 15, 1864, 
been Chief Justice of the Court and 
had now decided against the con- 
stitutionality of the application of 
the Act, at least to debts incurred 
before its passage. Moreover, the 
Supreme Court itself had not pre- 
viously intimated that it doubted the 
validity of the Act and it had been 
widely relied upon by the public 
for eight years.® 

The situation within the Supreme 
Court was complicated by the Act 
of April 10, 1869. That Act had 
increased the number of authorized 
Associate Justices from the existing 
seven to eight, effective on the first 
Monday in December. On December 
14, President Grant had nominated 
his Attorney General, Ebenezer 
Rockwood Hoar, of Massachusetts, to 
the new vacancy but opposition de- 
veloped to his confirmation and his 
name was rejected February 3, 
1870.!° 

Justice Grier’s failing health in- 
troduced another difficulty. He was 
in his seventy-sixth year but felt 
that he could not afford to resign 
in the absence of an adequate pen- 
sion. The Act of April 10, 1869," 
also effective in December 1869, met 
this need by permitting a federal 
judge, who had at least ten years ol 
service and had reached the age of 
70, to resign and receive full pay 


for the balance of his life. Accord. 
ingly, Justice Grier, on December 
15, resigned, making his resignation 
effective February 1, 1870.12 To filj 
his place, President Grant nomi- 
nated Lincoln’s famous Secretary of 
War, Edwin M. Stanton, of Penn- 
sylvania. The nomination was made 
on Stanton’s fifty-fifth birthday, 
December 19. The next day it was 
confirmed by the Senate but, on 
December 24, he died. Again con. 
fronted with two vacancies, the 
President, at noon, Monday, Febru- 
ary 7, 1870, sent to the Senate his 
Judge William 
Strong, of the Supreme Court of 
Pennsylvania, and Joseph P. Brad- 
ley, a leader of the Bar in New 
Jersey. Strong was confirmed Febru- 
ary 18, took office March 14, and 
was assigned as the Circuit Justice 
of Grier’s former Circuit—the Third. 
Bradley became the additional Jus- 
tice, in effect succeeding to the place 
vacated by Justice Wayne, of Geor- 
gia, in 1867. Bradley was confirmed 
March 21, took office March 23, and 
was assigned to the Southern Circuit 
—the Fifth. 

The Legal Tender Cases, in 1869, 
were thus in the center of a kalei- 
doscopic action. It appears that they 
were considered by the Court in 
conference November 27 and that, 
after discussion of the Hepburn case, 
a vote was taken on it. The result 
was: For afhrmance, Chief Justice 
Chase, Justices Nelson, Clifford and 
Field. For reversal, Justices Grier, 
Swayne, Miller and Davis. That re- 


nominations ol 


sult, if announced, would have pro- 





5. 14 Stat. 209. 

6. 16 Stat. 44. 

7. For the interview between Lincoln and 
Chase, see Piatt, Memories of rue MEN Wuo 
Savep tHE Unton (1887), 105-109. See also, 
Schuckers, Tue Lire anp Pustic Services or 
Satmon Porttanp Cuase (1874), 236-256. 

8.2 Duv. (Ky.) 20. Justice Miller, in his 
dissent in Hepburn v. Griswold, supra, later 
said “The two houses of Congress, the Presi- 
dent who signed the bill, and fifteen State 
courts, being all but one that has passed upon 
the question, have expressed their belief in 
the constitutionality of these laws.” 8 Wall., 
at 638. Such 15 state court decisions are iden- 
tified in Fairman, Mr. Justice MILLER AND THE 
Supreme Court 1862-1890 (1939), 152-153. They 
include Shollenberger v. Brinton, 52 Pa. 9, in 
which Justice Strong, of the Supreme Court 
of Pennsylvania, in 1866, wrote an opinion 
sustaining the constitutionality of the Act. In 
1871, the same man, as a Justice of the Su- 
preme Court of the United States, was to write 


the opinion of that Court to the same effect. 
Knox v. Lee, 12 Wall. 457, 529. 

9. In its December Term, 1863, in Roosevelt 
v. Meyer, 1 Wall. 512, the Court, with Justice 
Nelson dissenting, had held that, although the 
validity of the Act was attacked in a New 
York court, the Supreme Court of the United 
States had no jurisdiction to review the state 
decision because the attack had resulted in 
favor of, rather than against, the constitu- 
tionality of the federal Act. This channel of 
attack was not reopened until, in its Decem- 
ber Term, 1871, the Court, in Trebilcock v. 
Wilson, 12 Wall. 687, found jurisdiction under 
a clause of § 25 of the Judiciary Act, which 
permitted review whenever the construction 
of any clause of the Constitution was drawn 
into question. In its December Term, 1868, 
in Lane County v. Oregon, 7 Wall. 71, the 
Court. confined itself to holding that the Act, 
in making Treasury notes legal tender for the 
payment of public and private “debts,” did 
not make them such for the payment of taxes 
imposed by state authority. At the same 
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term, the Court had held that a mortgage 
bond calling expressly for payment in gold or 
silver could not be satisfied by a tender of 
Treasury notes. Bronson v. Rodes, 7 Wall. 229. 
See also, Butler v. Horwitz, 7 Wall. 258; 
Veazie Bank v. Fenno, 8 Wall. 533. 

10. Attorney General Hoar was a brother 
of Senator George Frisbie Hoar, of Massa- 
chusetts, and of unquestionable competency 
and integrity, but he was personally un- 
popular in the Senate. II Warren, Tue Sv- 
pREME Court 1n Unrrep States History (rev. 
ed. 1928), 501-507. 

1l. 16 Stat. 45. 

12. This subsequently crucial deferment of 
the effective date of his resignation may 
have been due largely to his family’s desire 
to spend the winter in Washington and to 
the fact that the rental of his rooms there 
did not expire until February. See letter 
quoted in Fairman, Mr. Justice Bradley’s Ap- 
pointment to the Supreme Court and the 
Legal Tender Cases, 54 Harv. L. Rev. (1941) 
1004 and 1007. 
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duce’ a decision by an evenly di- 
vided Court, and, without written 
affirmed the 
Kentucky judgment which invali- 
dated the Act, contrary to the final 
judgments of several other states sus- 
taining the Act. 


opinion, would have 


The conference, it is reported, 
then proceeded to consider the com- 
parable companion case of Brod- 
erick’s Executor v. Magraw."* In that 
discussion, Justice Grier took a po- 
somewhat inconsistent with 
his vote in the Hepburn case. When 
this was demonstrated, he changed 


sition 


his position in the Hepburn case 
which made the vote five to three 
for afirmance in each case. 

There yet remained to be de- 
cided the question of policy whether 
to announce this result or to await 
the participation of a full Court 
after further reargument. Only if 
Justice Grier’s final vote were fully 
expressive of his considered judg- 
ment, and only if the Court’s action 
were announced before his resig- 
took effect, would it 


nation meet 


the requirements of the salutary 


practice of the Court which had 
been approved by Chief Justice 
Marshall in Briscoe v. Bank of Ken- 
tucky!4 when the authorized mem- 
bership of the Court was seven. He 
there said: 


The practice of this court is, not 
(except in cases of absolute necessity) 
to deliver any judgment in cases 
where constitutional questions are in- 
volved, unless four judges concur in 
opinion, thus making the decision 
that of a majority of the whole court. 
In the present cases four judges do not 
concur in opinion as to the constitu- 
tional questions which have been ar- 
gued. The court therefore direct these 
cases to be reargued at the next term, 
under the expectation that a larger 
number of the judges may then be 
present. 


Justices Swayne, Miller and Davis 
sought to withhold the announce- 
ment of any decision until after re- 
argument before a full Court of 
nine members. The other five Jus- 
tices declined to do so and the Chief 
Justice proceeded to prepare an 
opinion for the Court. On Satur- 
day, January 29, he read the pro- 


posed opinion to the conference and 
received approval of it from Justices 
Grier, Nelson, Clifford and Field. 
Justice Miller, however, asked for 
time to prepare a dissent. Announce- 
ment of the decision, accordingly, 
was postponed from Monday, Janu- 
ary 31, to Monday, February 7. In 


the meantime, Justice Grier’s resig- 
nation took effect so that the de- 
cision, had the 


support of only four sitting Justices 


when announced, 
and the opposition of three, on a 
Court with two vacancies. Seeking 
to offset this, the Chief Justice an- 
nounced that Justice Grier had con- 
curred in the opinion before Grier’s 
resignation had taken effect.'5 

The result was that, although the 
decision carried a bare majority of 
the seven Justices participating, it 
did not carry with it a majority of 
the whole membership of the Court 
authorized by Congress and about 
to be filled. While, technically, this 
shortage would not have been so 
had the announced 
January 31, the substance of the 
situation 


decision been 


been much 
the same. The need in such a case 
is for a decision carrying not merely 
a fleeting majority of the whole 
Court, but for one carrying reason- 
able assurance of the support of 
such a majority for a substantial pe- 


would have 


riod. In the absence of some more 
compelling necessity than existed 
here, the greater stability inherent 
in a fully considered decision of a 
majority of the whole Court justi- 
fies adherence to the practice an- 
nounced by Chief Justice Marshall. 

Many considerations support that 
practice. It promotes stability of 
decision because, as long as no 
change occurs in the membership 
of the majority which has made a 
decision, it is not likely that any 
one of that majority will change 
his position. Also, the requirement 
of a concurrence of a greater num- 
ber in the decision is some added 
assurance of its soundness. On the 
other hand, the difficulty of over- 
coming a decision of the Supreme 
Court on constitutional law by the 
adoption of a constitutional amend- 
ment is great. Accordingly, under 


The Legal Tender Cases 


Mr. Justice Burton 





some circumstances, that difficulty 
may justify the Court, as a whole, 
in reversing or modifying its own 
decisions. Generally, however, that 
very difficulty of amendment only 
emphasizes the importance of the 
Court's giving such careful consider- 
ation to its initial decision that no 
reversal of it shall be needed. For 
the additional de- 
grees of stability and soundness in- 
herent in 


these reasons, 
the concurrence of a 

the whole Court, as 
against a lesser majority, usually 
outweigh whatever delay or incon- 
venience may be incident to securing 
the agreement of a majority of the 
whole Court upon any issue of con- 
stitutional law. 


majority of 


After the above-stated four-to- 
three decision had been announced 
on February 7, 1870, further pro- 


cedure became even more difficult. 


Cases involving related issues, in- 
cluding that of the application of 


13. 8 Wall. 639. 

14. 8 Pet. 118, 122. In the cases there men- 
tioned, two of the Court’s seven members 
had been absent when the cases had been 
argued. Of the remaining five members, there 
were not four who concurred in their an- 
swers to the constitutional questions at issue. 

15. “It is proper to say that Mr. Justice 
Grier, who was a member of the court when 
this cause was decided in conference, and 
when this opinion was directed to be read, 
stated his judgment to be that the legal tend- 
er clause, properly construed, has no applica- 
tion to debts contracted prior to its enact- 
ment; but that upon the construction given 
to the act by the other judges he concurred 
in the opinion that the clause, so far as it 
makes United States notes a legal tender for 
such debts, is not warranted by the Con- 
stitution.” 8 Wall, at 626. See also, the 
Chief Justice’s further explanation in his 
dissenting opinion in Knox v. Lee, 12 Wall. 
457, 572. 





March, 1956 * Vol. 42 233 
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the Act to debts incurred after its 
passage, were pending and ready for 
consideration. The reasoning behind 
the Court’s opinion in the Hepburn 
case apparently required holding the 
Act invalid as to debts incurred 
after, as well as before, its passage. 
The three minority Justices strongly 
opposed such a proposed extension 
of the Hepburn decision. The two 
new Justices wished to hear argu- 
ment. Together with the original 
three dissenters, this produced a ma- 
jority of five to four in favor of a 
motion of the Attorney General of 
the United States to open the argu- 
ment on such pending appeals so as 
to embrace all material constitut- 
ional issues. 

The controversy over the reopen- 
ing of the case was as sharp as that 
over the decision in the Hepburn 
case itself. There arose a difference 
of opinion, within the Court, as to 
whether an oral understanding pre- 
viously had been reached that the 
decision in the Hepburn case would 
be binding in these cases. Both sides 
were adamant. Accordingly, the 
pending appeals were set for argu- 
ment, including their constitutional 
issues. On the hearing day, the 
appellants, in open court, moved to 
dismiss their own appeals and thus 
to preclude the reopening of the 
constitutional issues. The Attorney 
General objected and the Court, at 
the request of Justice Miller, with- 
drew to consider the motion. On 
April 20, the Court announced that 
the appellants had a right to dismiss 










































their appeals and thus, temporarily, 
the controversy was stilled.'® 

The intensity of the conflict 
within the Court, in which Justice 
Miller led the opposition to the 
Chief Justice, is indicated in the 
following letter he wrote to his 
brother-in-law on April 21: 

We have had a desperate struggle 
in the secret conference of the court 
for three weeks over two cases involv- 
ing the legal tender question. The 
Chief Justice has resorted to all the 
stratagems of the lowest political 
trickery to prevent their being heard, 
and the fight has been bitter in the 
conference room. Finally the new 
judges and the minority in Hepburn 
v. Griswold having withstood all as- 
saults public and private, when the 
cases were called for argument yes- 
terday, the Appellants dismissed their 
appeal. No doubt they had been paid 
to do it as their claims were not large 
and a decision in their favor hardly 
probable. 

The excitement has nearly used me 
up. It has been fearful; and my own 
position as leader in marshalling my 
forces, and keeping up their courage, 
against a domineering Chief, and a 
party in court who have been accus- 
tomed to carry everything their own 
way, has been such a strain on my 
brain and nervous system as I never 
wish to encounter again.17 
This was but a skirmish before 

the final engagement. April 30, the 
pending Texas cases of Knox v. Lee 
and Parker v. Davis,’® raising the 
constitutional issue both as to prior 
and subsequent debts, were ordered 
reargued at the next term of Court. 
Elaborate reargument was had. On 
May 1, 1871, a judgment was an- 
nounced holding the Legal Tender 


Act constitutional as to contracts 
whether made before or since jts 
passage. Publication of all opinions 
was deferred until January 15, 1872 
The Court’s opinion was written by 
Justice Strong, with a concurring 
opinion by Justice Bradley. Justices 
Swayne, Miller and Davis joined in 
the opinion of the Court. Chief 
Justice Chase wrote the principal 
dissenting opinion. In this he was 
joined by Justices Clifford and Field, 
each of whom also wrote a separate 
dissent. Justice Nelson noted his 
dissent. The reported case covers 224 
pages.'® 

Thus, within fifteen months, the 
Court reversed its own four-to-three 
decision by a five-to-four decision 
on a matter of fundamental law and 
of widespread practical concern to 
the nation and to its individual 
citizens. This result has been classed 
by Chief Justice Hughes with the 
Dred Scott case®® and the Income 
Tax case?! as one of “three notable 
instances [in which] the Court has 
suffered severely from self-inflicted 
wounds.”2? It has been contended 
that the infliction of this wound 
should have been prevented by the 
Court’s refusal to reopen the case 
once it had been decided. It is 
more probable, however, that the 
great mistake was made by the 
Court in announcing any decision 
on this grave constitutional issue 
without first securing the fully con- 
sidered concurrence of a reasonably 
assured majority of the whole 
Court. 





16. Latham’s and Deming’s Appeals, 9 Wall. 
145. Deming later unsuccessfully sought to 
reinstate his appeal. Deming’s Appeal, 10 
Wall. 251. See also, Fairman, Mr. Justice 
MILLER AND THE Supreme Court 1862-1890, 
supra, at 170 and note 64. 

17. Fairman, Mr. Justice MILLER AND THE 
Supreme Court, 1862-1890, supra, at 170-171. 
The Chief Justice prepared a statement of 
his side of the controversy and placed it in 
the files of the Court. Thereupon, on April 
30, the five Justices constituting the new 
majority approved in detail a counter “State- 
ment of Facts” written by Justice Miller. 
The Chief Justice then withdrew his state- 
ment and Justice Miller’s was not filed. The 
Chief Justice’s point of view was, however, 
refiected in Schuckers’ account of the Legal 
Tender Cases in his contemporary work, Tae 
Lire anpd Pusiic Services or Satmon Porr- 
tano CHase (1874) 258-268. Much later, Just- 
ice Miller's statement, released after the 
death of all participating Justices, was pub- 
lished by Justice Bradley’s son in his col- 
lection of the Mrscettangovs WRITINGS OF THE 
Late Hon. Josern P. Braptey (1901), 61-74. 

18. The judgment is to be found in 11 Wall. 
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682. The full report is in 12 Wall. 457. 

19. After expiessly overruling Hepburn v. 
Griswold, 8 Wall. 603, the Court referred with 
approval to the practice announced by Chief 
Justice Marshall in Briscoe v. Bank of Ken- 
tucky, supra: 

“That case was decided by a divided court, 
and by a court having a less number of 
judges than the law then in existence pro- 
vided this court shall have. These cases 
have been heard before a full court, and 
they have received our most careful con- 
sideration. The questions involved are con- 
stitutional questions of the most vital im- 
portance to the government and to the pub- 
lic at large. We have been in the habit of 
treating cases involving a consideration of 
constitutional power differently from those 
which concern merely private rights [citing 
Briscoe v. Bank of Kentucky, 8 Pet. 118]. 
We are not accustomed to hear them in the 
absence of a full court, if it can be avoided. 
Even in cases involving only private rights, 
if convinced we had made a mistake, we 
would hear another argument and correct 
our error. And it is no unprecedented thing 
in courts of last resort, both in this country 


and in England, to overrule decisions pre- 
viously made. We agree this should not be 
done inconsiderately, but in a case of such 
far-reaching consequences as the present, 
thoroughly convinced as we are that Congress 
has not transgressed its powers, we regard 
it as our duty so to decide and to affirm 
both these judgments.” 12 Wall. 457, 553-554 

20. Scott v. Sandford, 19 How. 393. 

21. Pollock v. Farmers’ Loan & Trust Co., 
157 U. S. 429. 

22. Hughes, Tae Supreme Courr or THE 
Unrrep States (1928), 50. For a tabulation 
of Acts of Congress held unconstitutional 
in whole or in part by the Supreme Court of 
the United States, see ConsTrruTION oF THE 
Unrrep States oF AMERICA, ANALYSIS AND 
InTERPRETATION, S. Doc. No. 170 (82d Cong. 
2d Sess.) 1241-1254. For a further analysis 
of such decisions and for the composition of 
the Court when each was rendered, see 
Provisions or Freperat Law Hetp Unconsti- 
TUTIONAL BY THE SupREME CouRT oF THE UnNrTsD 
Srares (1936), prepared by Wilfred C. Gil- 
bert of the Legislative Reference Service, 
Library of Congress, especially at 141-147 
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Freedom of the Seas: 


The Present State of International Law 


by Oscar R. Houston + of the New York Bar (New York City) 


® The problem of territorial seas versus freedom of the seas has been recognized 
by international lawyers at least since the days of Grotius, but the middle of the 
twentieth century has given new importance to this subject in view of the exploita- 
tion of mineral deposits in the continental shelf. Mr. Houston summarizes the 
present status of the law of nations on this important question. 





® The conflict between claims to ter- 
ritorial seas, or waters, and freedom 
of the seas is an ancient controversy 
going back at least as far as the pub- 
lication of Grotius’s Mare Liberum 
in 16091, and Selden’s Mare Clausum 
in 1635. The positions of none of 
the contestants have been entirely 
consistent but have varied from time 
to time with changes in internation- 
al alliances, changes in the relative 
economic and naval positions of na- 
tions and with technological devel- 
opments. In recent years, it has taken 
on a new importance owing to the 
development of methods of extract- 
ing oil from the continental shelf, 
the increase in steamers equipped as 
whaling factories and, to some ex- 
tent, the problems of flight over ter- 
ritorial waters in the Far East and of 
the contamination of the sea by oil 
discharges and atomic energy experi- 
ments. The present importance of 
this conflict is illustrated by the 
United Kingdom-Norwegian Fisher- 
ies case, and also by the controversies 
now going on between the United 
Kingdom and Iceland and between 
Australia and Japan over fisheries 
and between Panama and Peru over 
whaling. 





The practice of nations in the last 
century and a half down to 1927 was 
reviewed by Dr. Jessup in the first 
chapter of his book® and he con- 
cludes the chapter with the follow 
ing summary: 


In summing up the custom and us- 
ages of the principal maritime nations 
of the world for about a century and 
a half, one is struck by the emphatic 
and consistent support which Great 
Britain and the United States have 
given the three-mile rule. Had it not 
been for their insistence, it is quite 
possible that this rule would not now 
be established in international law. 
With them we may group Japan and 
Germany who have also succeeded in 
preventing other states from altering 
the traditional principle. Argentina, 
Chile, and Ecuador, having perpetu- 
ated in their codes the three-mile lim- 
it for that portion of sea claimed as 
part of the national domain, may be 
grouped next. Belgium, The Nether- 


lands, Panama, Cuba and apparently 
Brazil all abide: by the three-mile 
limit although not particularly active 
in its defense. France, Austria, Greece 
and Turkey occupy a middle ground, 
neither denying nor affirming the 
three-mile limit in general, and ad- 
vancing various claims which do not 
seem to be indicative of any fixed 
policy. Three states, Portugal, Spain 
and Uruguay, have endeavored to 
deny the binding force of the three- 
mile rule, but have been unable to 
sustain their pretensions. They must 
be classed as acquiescent though un- 
willingly so. Perhaps Russia should be 
put in the same group, though her 
opposition has been stronger and her 
defeat less conclusive. Italy alone 
stands out as a state which denies that 
international law compels respect for 
the three-mile limit and yet has not 
modified or withdrawn from her posi- 
tion. This is probably due to the fact 
that her claims have not so far clashed 
with the direct interests of other 
states. But it is not known that other 
states have recognized her right to 
claim a wider zone of territorial wa- 
ters. 

The Scandinavian countries enjoy a 
specially favored position and have 
some claims to a prescriptive right to 
a four-mile area. [*] The fact that this 





1. Grotius, De June Betir ac Pacts (pub- 
lished by Carnegie Endowment for Interna- 
tional Peace) Book 1, page x and Book II, 
Chapter III. 

2. Selden’s Mare Ciausum. An answer to the 
opinions of Modern Lawyers, so far as they 
oppose a Dominion of the Sea; especially of 
Fernandus Vasquius and Hugo Grotius. 
(1635), Chapter 26 translated into English by 
Marchamont Nedham in 1652 


3. Philip W. Jessup, Taz Law or Terrtrroritat 
Waters anp Maritime Jurispicrion, 3-71. 

4. The difference between the three-mile 
and four-mile limit probably arose purely 
by accident in that the Danish-Norwegian 


league of the eighteenth century was 1/15th 
of a degree of latitude or four marine miles, 
while the nautical league of the Mediterra- 
nean countries was 1/20th of a degree or three 
nautical miles. In claiming territorial seas one 
marine league wide, therefore, each country 
referred to its own league and as its claims 
to such modest limits were rarely, if ever, 
contested, a prescriptive right arose to the 
extent of three or four miles, according to 
the country involved. The difference between 
the two figures may fairly be treated as de 
minimis and for the purposes of this article 
the three-and four-mile limits are treated as 
one, representing the narrow limit of terri- 
torial seas as distinguished from wider claims. 
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claim is moderate and not greatly in 
excess of the established one and that 
peculiar geographic conditions exist 
have no doubt contributed to the suc- 
cess of their pretensions. During the 
World War Norway and Sweden both 
suspended enforcement of their claims. 
This restraint, born of impotence, did 
not, however, constitute an abandon- 
ment of the claim itself, although it 
is doubtless an element tending to 
weaken their prescriptive rights, Swe- 
den’s prescriptive title is, moreover, 
somewhat shaken by the testimony of 
one of her own jurists. Denmark has 
apparently abandoned the four-mile 
claim in regard to the important right 
of exclusive fisheries, and this would 
certainly tend to weaken her case also. 
Yet the contention of these three 
states could be admitted without de- 
stroying the three-mile rule as a prin- 
ciple of international law, since they 
are set up, not in opposition, but as 
exceptions to that rule. 


The subject has also been exhaust- 
ively and brilliantly reviewed and 
brought down to date by Professor 
McDougal and Mr. Schlei in the 
Yale Law Journal of April, 1955.5 

Some of the modern confusion on 
the subject may be attributed to fail- 
ure to distinguish between the conti- 
nental shelf, which has only recently 
become of value because of tech- 
nological advances, the territorial 
seas, which are part of the territory 
of the adjacent country, and the 
waters and air lying outside terri- 
torial waters but above the conti- 
nental shelf or the high seas, over 
which certain limited control for 


customs, security and neutrality pur- 
poses exists. 


The Continental Shelf... 
A Short Legal History 


The legal history of the continental 
shelf goes back hardly more than a 
dozen years. No nation has ever 
drilled for oil or otherwise used the 
subsoil of the continental shelf of 
any other nation, both because it was 
heretofore impossible and because 
no nation would permit a fringe of 
oil derricks 314 (or even 414) miles 
off its coast. Therefore, when the 
United States, and other nations 
claimed the right to exploit the sub- 
soil of its continental shelf, no other 
nation was hurt, and none objected. 


On the other hand, the extent of 
territorial seas and its effects on fish- 
ing and navigation have long affect- 
ed many nations. French fishermen 
have crossed the Atlantic and fished 
on the banks of Newfoundland, the 
Japanese have fished the coastal wa- 
ters of China, Russia and Alaska and 
the whalers of New Bedford have 
sailed the Seven Seas and their coast- 
al waters for centuries. Any attempt 
by a coastal nation to change the 
boundary of its territorial sea be- 
comes a matter affecting 
many other nations. 


serious 


Controls beyond the territorial sea 
have generally been of such limited 
and reasonable character that little 
serious objection has been made to 
them internationally. 

The distinctions between the con- 
trol that an adjacent country may 
exercise over these three areas, 
whether considered from the histori- 
cal or the practical point of view, are 
fundamental. The jurisdiction over 
the narrow band of territorial waters 
has always been regarded as plenary, 
except for the customary rights of 
innocent passage. The use of the 
continental shelf is a recent 
development and the countries that 
have so far been in a position to ex- 
ploit the natural resources of the 
continental shelf by fixed installa- 
tions for the extraction of oil have 
been careful to limit their claims to 
the surface and subsoil of the con- 
tinental shelf. Thus President Tru- 
man, in his proclamation in respect 
of the natural resources of the sub- 
soil and sea bed of the continental 
shelf, said:® 


very 


The character of high seas of the 
waters above the continental shelf and 
the right to their free and unimpeded 
navigation are in no way thus affected. 


And, on the same day, in his 


proclamation with respect to coastal 
fisheries in certain areas of the high 
seas, he said:? 

Where such [fishing] activities have 
been or shall hereafter be legitimate- 
ly developed and maintained jointly 
by nationals of the United States and 
nationals of other states, explicit 
bounded conservation zones may be 
established under agreements between 
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the United States and such other 
states; and all fishing activities in such 
zones shall be subject to regulation 
and control as provided in such agree. 
ments. . . 


and repeated the designation of the 
waters as high seas, quoted above, 
The Act of Congress in respect of 
the continental shelf beyond the ter. 
ritorial sea also provided:§ 


Sec. 3 (b) This Act shall be con. 
strued in such manner that the char. 
acter as high seas of the water above 
the outer continental shelf and the 
right to navigation and fishing therein 
shall not be affected. 


Perhaps the fairest statement of 
the present international law in re. 
spect of the extent of territorial seas 
is in the comments of the United 
States on the draft articles of the Re- 
gime of the Territorial Sea of the 
Sixth Session of the International 
Law Commission.® 


The three mile limit is the greatest 
breadth of territorial waters on which 
there has ever been anything like 
common agreement, Every one is now 
in agreement that the coastal state is 
entitled to a territorial sea to that 
distance from its shores. There is no 
agreement on anything more. ... A 
codification of the international law 
applicable to the territorial sea must, 
in the opinion of the Government ol 
the United States, incorporate this 
unique status of the three-mile limit 
and record its unquestioned accept- 
ance as a lawful limit. 

This being established, there re 
mains the problem of ascertaining the 
status of claims to sovereignty beyond 
the three-mile limit. The diversity of 
the claims involved bears witness . . . 
to the inability of each to command 
the degree of acceptance which would 
qualify it for possible consideration 
as a principle of international law. 
It has sometimes been said that 

the three-mile limit was based on the 
distance that a cannon would carry 
in the seventeenth century, and is 
therefore now obsolete and dead. In 
view of the fact that the modern 
three or four-mile limit appears to 





5. McDougal and Schlei, 64 Yate L. Jour 
648 (April, 1955), Margolis, id. at 629. 

6. Proclamation 2667, September 28, 1945 
Code of Federal Regulation, Supplement 1945 
page 39. 

7. Proclamation 2668, id. at 40. 

8. 67 Stat. 462, 48 Amer. Jour. Intt. Law 
Orriciat Documents, page 110. 

9. U. N. Document A/CN. 4/90, March 29, 
1955. 
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have sprung from the meeting of two 
separate principles, the Scandinavi- 
an regime of a continuous belt of 
one league and the cannon shot 
rule,’° and of the fact that the rule 
was admitted by both Great Britain 
and Norway before the International 
Court of Justice in the case of the 
United Kingdom against Norway,1! 
and that Iceland, whose whole econ- 
omy rests upon fishing, in 1948 in 
the Regulations issued under the 
Law No. 44 of April 5, 1948, Con- 
cerning the Conservation of Fisher- 
ies, carefully limited its fishery con- 
servation zones to four nautical 
miles,!? and of the further fact that 
the rule has been stated by the Legal 
Adviser of the Department of State 
as recently as May 12, 1955, in his 
speech before the American Branch 
of the International Associ- 
tion, to be the established doctrine 
of the United States, it may be sug- 
gested that the report of the death of 
the rule, like that of the death of 
Mark Twain, is slightly exaggerated. 

No instance has been found where 


Law 


any country at any time has ever 
claimed as territorial sea, or claimed 
exclusive fishing, hunting or naviga- 
tion over, an area beyond three or 
four miles from its coasts and has 
succeeded in maintaining that posi- 
any substantial period. 
instances 


tion for 
There are many 
countries have 
claims!% and have later receded. Per- 
haps the most important instances 


where 


made exaggerated 


of this character are the following 
which have resulted in settlements 
by multipartite treaties. 

I. The Bering Sea fur seal contro- 
versy.!* The United States attempted 
to claim jurisdiction over the taking 
of fur seals far beyond the three-mile 
limit on the basis of an alleged pre- 
scriptive right derived from Russia. 
\n international arbitration follow- 
ed, which denied the claims of the 
United States beyond the three-mile 
imit. The controversy was ultimate- 
y settled by treaty in 1911 between 
Great Britain, Russia, Japan and the 
United States, by which provision 
vas made forbidding the taking of 
ur seals on the high seas and regu- 
ating the number that might be 


taken on land. The result of this 
treaty, as all the ladies at least will 
know, has been to preserve and 
greatly enlarge the fur seal herd. 

Il. The North Atlantic fishing 
controversy over the fisheries on the 
Grand Banks. This has been the sub- 
ject of a long series of treaties and 
arbitrations which recognized three 
miles as the limit of territorial wa- 
ters, and regulated the use of ports, 
trading etc. 

III. The fishery controversy along 
the North Pacific coasts of Canada 
and Alaska. Various acts of Congress 
undertook to regulate Alaskan fish- 
ing, some of which, such as the Bris- 
tol Bay Act, were protested as at- 
tempts to assert jurisdiction beyond 
the three-mile limit.‘ The contro- 
versy has just been settled by tri- 
partite treaty between Japan, Can- 
ada and the United States, in force 
June 12, 1953.17 The convention ap- 
plies to “all waters, other than terri- 
torial waters, of the North Pacific 
ocean which, for the purposes hereof, 
shall include the adjacent seas”. It 
provides an elaborate system for the 
creation of the International North 
Pacific Fisheries Commission, the sci- 
entific investigation of the stock of 
salmon, halibut and herring in such 
area, and confers the power to stop 
or limit fishing whenever it is estab- 
lished that the current catch inter- 
feres with the maintenance of the 
fish stock at its maximum. 

Many other fishery controversies 
of lesser importance have been set- 
tled by treaty!8—so many that any at- 
tempt to analyze them would unduly 
extend this article. 

The International Law Commis- 
sion of the United Nations has been 
working on a draft for the codifica- 
tion of the Regime of the Territorial 
Sea since 1951. The latest form of 
the draft'®, proposed a number of 
but left the 
breadth of the territorial sea open 


provisional articles 
for determination after further views 
had been obtained from the various 
United Nations. 

The problem was also discussed at 
the Eighth Conference of the Inter- 
Bar Sao 
Paulo, Brazil, in 1954 but no action 


American Association in 
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Oscar R. Houston is a former President 
of The Maritime Law Association of 
the United States and is Chairman of 
the Executive Committee of the Ameri- 
can Branch of the International Law 
Association. A graduate of Columbia 
College and of the Columbia Law 
School, he is the senior partner of a 
New York law firm. 





was taken. 

The atomic bomb tests as affecting 
the high seas are somewhat beyond 
the scope of this article, but refer- 
ence may be made to the recent arti- 
cles on this subject by Professor Mc- 
Dougal and Mr. Schlei in the Yale 
Law Journal.*® 

The questions above discussed are 
very large ones on which a great deal 
has been written over many years 
and one may find authority for al- 
most any position one chooses to 
take. It is therefore not without difh- 
dence that I suggest that the present 





10. H.S.K. Kent, 48 Amer. Jour. Inti. Law. 
537, 549. 
ll. Fisheries Case Judgment of December 


18, 1951: LC.J. Reports 1951, page 116. 46 
Am. Jour. Inti. L. 354. 

12. Regulations concerning Conservation of 
Fisheries off the Icelandic Coasts. Ministry of 
Industries, Reykjavik, March 19, 1952. Regu- 
lations promulgated in accordance with Law 
No. 44 of April 5, 1948, concerning the 
Scientific Conservation of the Continental 
Shelf Fisheries. 

13. Supra, notes 3, 4 and 10. 

14. 1 Hackworrn Dic. 792 et seq. 1 Moore 
Dre. 890, et seq. 

15. 1 Hacxworru Dic. 783 et seq. 

16. 1 Hackwortu Dic. 802 et seq. 

17. Treaties, etc., Series No. 2786, 48 Amen. 
Jour. Inti, Law. Official Documents page 71. 

18. 1 Hackwortn Dic. page 803. 

19. Official Records of the General Assembly, 
Ninth Session, Supplement No. 9 (A/2693), 
Chapter IV, page 12. 49 Am. Jour. Inti. Law. 
Official Documents page 23. 

20. Supra, note 4. 
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state of international law is as fol- 
lows: Any coastal nation is entitled 
to assert jurisdiction over the sea to 
the extent that there has been com- 
mon agreement. This includes the 
right to assert complete jurisdiction 
as a territorial sea over an area ex- 
tending three or four nautical miles 
from low water mark, subject only to 
the customary right of innocent nav- 
igation. It may assert a limited juris- 
diction for a reasonable distance be- 
yond the territorial sea for the 
purpose of controlling smuggling, 
directing navigation in the interest 
of security and kindred purposes, 


® The following jurisdictions will 
each elect a State Delegate for a 
three-year term beginning at the ad- 
journment of the 1956 Annual 
Meeting and ending at the adjourn- 
ment of the 1959 Annual Meeting: 


Alabama Missouri 
Alaska New Mexico 
California North Carolina 
Florida North Dakota 
Hawaii Pennsylvania 
Kansas Tennessee 
Kentucky Vermont 
Massachusetts Virginia 
Wisconsin 


Nominating petitions for all State 
Delegates to be elected in 1956 must 
be filed with the Board of Elections 
not later than March 30, 1956. Peti- 
tions received too late for publi- 
cation in the April issue of the 
JourNaAt (deadline for receipt Feb- 
ruary 27) cannot be published prior 
to distribution of ballots, which will 
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and it may assert jurisdiction over 
the continental shelf extending to a 
depth of 200 meters for the purpose 
of exploiting the sub-soil thereof. 
If any coastal nation desires to ex- 
tend its jurisdiction beyond these 
admitted fields, and if such exten- 
sion affects the interests of other na- 
tions or their nationals, then the sub- 
ject becomes one of international 
import which should be settled reas- 
onably by treaty or convention with 
the countries affected, negotiated 
either through the United Nations 
or independently, and is not a prop- 


Notice by the Board of Elections 


take place on or about April 6, 1956. 

Forms of nominating petitions 
may be obtained from the Head- 
quarters of the American Bar Asso- 
ciation, 1155 East 60th Street, Chica- 
go 37, Illinois. Nominating petitions 
must be received at the Headquar- 
ters of the Association before the 
close of business at 5:00 p.m., March 
30, 1956. 


Attention is called to Section 5, 
Article VI of the Constitution, 
which provides: 


Not less than one hundred and fif: , 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a 
State from which a State Delegate is 
to be elected in that year, may file 
with the Board of Elections, consti- 
tuted as hereinafter provided, a signed 
petition (which may be in parts), 
nominating a candidate for the office 
of State Delegate for and from such 
State, 














er subject for ex parle action by 
any one nation. : 
[Note: Since this article was writien, 
a meeting of diplomatic representa. 
tives of the United States, Chile, 
Ecuador and Peru was held at San. 
tiago, Chile, to negotiate an agree. 
ment for the conservation of fishery 
resources of the Eastern Pacific. No 
agreement was reached but the nego- 
tiations were suspended so that fur 
ther consideration might be given 
to the problem by the respective 
governments. 

—Department of State Bulletin, De- 
cember 19, 1955.] 





Only signatures of members in 
good standing will be counted. A 
member who is in default in the 
payment of dues for six months is 
not a member in good standing. 
Each nominating petition must be 
accompanied by a typewritten list 
of the names and addresses of the 
signers in the order in which they 
appear on the petition. 


Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 

BOARD OF ELECTIONS 
Edward T. Fairchild, Chairman 
William P. MacCracken, Jr. 
Harold L. Reeve 
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A New Patent Doctrine: 


The Right To Profit from ‘Trespass 


by Logan R. Crouch - of Jackson, Mississippi 


® Most lawyers would be somewhat shocked, to say the least, if a court should 


direct the plaintiff in a case of trespass quare clausum fregit to pay the defendant 


damages because the plaintiff was “misusing” his land by not putting it all into 
cultivation. Mr. Crouch declares that that is exactly what the court did in effect 
in Kobe Company v. Dempsey Pump Company, a patent infringement suit, the 


details of which he explains below. 





® The days when one lost title to his 
property because he had offended 
the king would seem to live again, 
at least in patent law. In Kobe Co. 
v. Dempsey Pump Co. (97 F. Supp. 
342, 198 F. 2d 416) the defendant 
had trespassed upon the property 
rights of the plaintiff. The plaintiff 
had been narrow-minded and had 
kept him from making full profit 
from the trespass. This attitude 
formed the final link in a chain of 
events which not only caused the 
courts to give him the right to con- 
tinue the trespass, but also awarded 
him nearly half a million dollars as 
compensation for interfering with 
his supposed right to make a profit 
from his trespass. 

The Kobe Pump Company, mak- 
ers of a hydraulic-operated pump 
for deep oil wells, sued the Dempsey 
Pump Company for infringement of 
patents. About fourteen years before, 
three groups of patents, one group 
owned by Mr. Coberly, President of 
Kobe Company, some being for his 
own inventions, had been brought 
together to provide mechanical fea- 
tures for the pump, and, no doubt, 


also to provide patent protection. 
No competing pump appeared and 
to that extent the Kobe Company 
had a monopoly. If the improve- 
ments invented by Mr. Coberly 
caused the former pumps to become 
a commercial success, or even made 
them so much better that the buyers 
would have demanded them, the 
monopoly caused was the natural 
economic result of the working of 
the patent laws, and a proper legal 
one under the doctrine of United 
States v. Bell Telephone Company. 
This monopoly would occur regard- 
less of how many other patents on 
the subject might exist and regard- 
less of who might own them. Find- 
ing No. 20 of the district court seems 
to support this view. A continuing 
monopoly is the price the statutes 
offer for the vital continued progress 
in the art. Because of its particular 
application to this fact, part of the 
Bell decision follows at length: 
Suppose that at the expiration of 
this Berliner Patent a new invention 
shall be made by which in connection 
with those already free to the public 
an instrument can be manufactured 
far surpassing in utility those used to- 


day and the Bell Company shall pur- 
chase that invention, the public which 
always insists upon the best and most 
serviceable, will undoubtedly take the 
new instrument, and in that way what 
is called the telephone monopoly is 
practically still further continued. But 
that does not abridge the rights of 
anyone. All that the law requires is 
that when a patent expires the inven- 
tion covered by it shall be free and 
not that the public has the right to 
any other invention the patent for 
which has not expired, and which 
adds to the utility and advantage of 
the instrument made as a result of the 
combined inventions. . . . As the law 
making power has prescribed what the 
public will give....he (the inventor) 
has an absolute legal right to avail 
himself of all of the provisions thus 

made. [167 U.S. 224-249-250.] 

In the Paper Bag case, the suit 
covered an unused patent. The 
court accepted the theory that the 
plaintiff might have acquired it to 
remove it as a possible competitor 
with its own machine, yet held that 
this alone would not justify with- 
holding an injunction. (210 USS. 
405-428) . 

Supposed “misuse” and antitrust 
law violation were thought to have 
arisen from some of the actions and 
intentions surrounding the bringing 
together of the patents and the later 
acquiring of others. But it was not 
found or contended that these cir- 
cumstances either alone or together 
constituted “misuse” of the patents 
or a violation of the antitrust laws, 


March, 1956 * Vol. 42 239 














A New Patent Doctrine 


unless the result was to actually pro- 
duce a monopoly. Nor was any at- 
tempt made to show or find that the 
actions did produce a monopoly. 

The courts did find a monopoly 
that existed and, without inquiring 
whether or not this monopoly was 
a lawful or an unlawful one or 
whether or not it was caused by the 
acts complained of, found violation 
of the antitrust laws, “misuse” of 
patents and awarded damages to the 
defendant. This not only seems to 
disregard an elemental step in crim- 
inal law and the law of torts, but 
the law for antitrust actions. 
“The forbidden results must have 
been brought about by the overt 
acts.” (274 U.S. 268-272. 

Two statements of the court of 
appeals’ (198 F. 2d 416-422) decision 
show how the courts overlooked this 
vital elemental link. “Such agree- 
ments, however, which effect a re- 
straint of trade, or create monopolies 
are in violation of the law.” “It is 
acknowledged in this case that the 
plaintiff did have a complete monop- 
oly of the business relating to hy- 
draulic pumps for oil wells.” 

“Surely the Kobe Pump was an 
appreciable part of the industry.” 

Let us suppose a young prosecu- 
tor obtained an indictment against 
the Sparrow for the murder of Cock 
Robin, charging that the Sparrow, 
hating and intending to kill Cock 
Robin, shot an arrow and that Cock 
Robin was dead. An unlettered jus- 
tice of the peace would dismiss such 


also 


an indictment and perhaps remind 
the young prosecutor that had Cock 
Robin been accidentally shot by 
someone else, no homicide would ex- 
ist upon which to rest a charge of 
murder. The young prosecutor and 
the courts here seem to have suf- 
fered the same lapse of memory. 

If this analysis were offered merely 
as technical criticism of the courts, 
it could end here. 


The Charge of Misuse... 
Violation of the Antitrust Laws 


The charge of misuse must be pre- 
sented as a defense. It rests upon no 
statute and is wholly a matter of ju- 
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dicial law. In this case it rests upon 
the charge of violation of antitrust 
laws. If a charge of “misuse” is up- 
held, the court may find the patent 
valid and infringed and still refuse 
to allow damages or grant an injunc- 
tion. To this extent, future trespass 
on the patent rights becomes legal. 
In this case one patent was held 
valid and infringed but an injunc- 
tion was denied. The claim for dam- 
ages arises from 15 U.S.C.A. § 15 
which allows one whose business is 
injured by violation of an antitrust 
law to sue for triple damages. It 
must be brought as a suit or counter- 
claim. Since both rest here upon a 
finding of antitrust law violation, 
both should fail because no direct 
connection was alleged or found be- 
tween the acts complained of, and 
the monopoly supposed to have re- 
sulted from these acts, and technical- 
ly the case would end. 

But, as a practical matter, it is 
seldom possible to evaluate a patent 
case by the legal technicalities alone. 
What may appear to be rather un- 
important legal distinctions may set 
up a tremendous technological reac- 
tion in the art involved. This is such 
a case. If the discussion only covered 
the legal issues, the vital technologi- 
cal questions it involves would re- 
main unanswered. Because they con- 
cern the problems the inventor and 
industrialist must face when they 
take the invention from the drawing 
and put it into a commercial prod- 
uct, it is believed to be vitally im- 
portant, and a large part of this 
analysis will be directed to the tech- 
nological problems involved. 

In addition to this, the fact that a 
patent was held valid and infringed, 
and the counterclaim for damages 
still allowed, raises the most out- 
standing and surprising legal issue 
in the case, since the damage was 
supposed to have occurred because 
the defendant’s sale of the infringing 
device was injured by the suit. Thus, 
the courts allowed the defendant 
damages for profits it might have 
made from an unlawful act. The 
legal repercussion from such a deci- 
sion would not only affect patent 
law, but could extend to any general 





legal subject within the law of torts 

Turning first to the technological 
problems raised by the decision, we 
must remember that in real life the 
commercial product seldom springs 
forth complete like the young god. 
dess from the brain of Jove. 

It may come only after a long peri 
od of false steps and failures. In such 
cases the features needed for the 
commercial device may finally ap. 
pear as the work of many inventors 
gathered into several ownerships. || 
the courts will not allow them to be 
brought together, the commercial 
product will not appear and no one 
will be the gainer. 


A Patent Parable .. . 
The Three Fishermen 


Such a result would be as futile and 
fruitless as a motion picture theme 
of three unemployed fishermen. 
None had the boat, equipment to 
make it seaworthy and the nets and 
fishing tackle needed to operate as 
an individual. But one did have a 
boat, one equipment for the boat 
and the other the needed nets and 
tackle. Left alone, they put their 
possessions together, fished as a 
group and were happy, useful mem- 
bers of society. But a critic disliked 
their arrangement and gave them 
false advice. Dissension set in, each 
withdrew his part, and they again 
became frustrated, unemployed, use- 
less and unhappy. Mere negative 
criticism by the courts is as fruitless 
as the advice given the three fisher- 
men. 

Having found our way through 
legal fog, dogmatic bog and ideologi- 
cal quicksand, we now arrive at the 
real mechanical questions 
must be considered if inventions are 
to become real and serve the buying 
public. 


which 


Most of us have seen some kind of 
pump which has a handle and a pis- 
ton working in a cylinder with a 
connecting rod between. A hydrau 
lic pump has no connecting rod to 
move the piston. It is moved by some 
gas, such as steam or compressed air, 
or by a liquid. This type is very old, 
and, in principle, came before the 
Watt steam engine. In 1920 it be- 
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evident that this type of pump 
great possibilities for use in 
dee} oil wells. But, as is not unusual 
in industrial development, the many 
pumps already in use or invented 
failed to meet the mechanical limi- 
tations imposed by the new physical 
environment. Those who look at in- 


cam 


had 


vention in the light of mechanical 
facts, instead of dogmatic theory, 
know this is often to be expected. 
The immortal Leonardo da Vinci 
failed as an inventor because he 
could not use his creative gifts with- 
in the limitations of the art of his 
period. 

During the years before and after 
1920, a number of patents were is- 
sued which were directed at these 
mechanical limitations. About 1930, 
ownership of most of these patents 
had been gathered into two groups 
which may be called the Rodless and 
Gage groups. A pump for commer- 
cial sale had been designed by each 
group, but the buyers had not ac- 
cepted either, and there is nothing to 
indicate the commercial success of 
either pump. 

Mr. Coberly, being an industrial- 
ist as well inventor and an 
engineer, had proceeded only after 
very extensive experiment and plan- 


as an 


ning. He organized Kobe Company 
in 1923 and made inventions of his 
own, but, apparently, did not think 
the needed features for a commer- 
cial pump were available until about 
1933, when he planned his commer- 
cial pump. But some of the features 
he needed were covered by the pat- 
ents in the Rodless group and no 
pump at all was possible without 
co-operation, which brings us to the 
parable of the unemployed fisher- 
men. Like them, the patent owners 
tried to act together. 

A holding company was formed, 
the patents were assigned to it, and 
it, in turn, was owned by the former 
patent owners. Both former patent 
owners were to be licensed to use the 
patents, but others were to be ex- 
cluded. In this way, the lawful mo- 
nopoly extended by the patents was 
to be preserved. Insofar as the agree- 
ment enabled the several patents to 
be used to make one better pump, 








the result was the result 
proved by the Supreme Court in the 
Bell Telephone statement of doc- 
trine. 

Not all of the patents in the 
groups were needed to supply the 
features for the pump and each was 
to assign future patents to the hold- 
ing company. But it is not contended 


very ap- 


that any unused patent, acquired 
then or later, covered a commercial 
pump or covered an improvement 
on such a pump which could have 
kept it from the market as a compet- 
itor. 

Yet, in spite of this, the “misuse” 
is supposed to have originated in 
the united ownership of the Rodless 
and Coberly groups of patents, to 
have been furthered by the addition 
of rights to use the Gage patents, 
and to have been carried on by ac- 
quiring other patents, and passage 
Dresser, Inc., 
brought into the case by the suit to 
“remove the Dempsey Pump Com- 


of control to and 


pany as a competitor”. 

The District Court’s Finding 38 
states that the two groups of patents 
were brought together solely to pre- 
vent competition, but neither it nor 
any other explains how this was to 
be done since the improvements 
were non-competing ones. But Find- 
ing 39 admits that “the imperative 
or immediate purpose of negotiat- 
ing and executing the contract with 
Rodless”, was to acquire rights it 
then thought necessary to permit it 
to make the hydraulic pump. But it 
adds that a secondary purpose ex- 
isted, which was to set up a monop- 
oly. If we are to admit dual person- 
ality, we might well ask whether it 
was the immediate and proper pur- 
pose, or the secondary and improper 
one which caused the monopoly. 
The revised statutes of 1952 were 
passed several weeks after the final 
decision, but it expresses the con- 
gressional opinion of what the law 
has always meant in relation to the 


grant covered by a patent. 

Statute 154, Title 35 U.S.C.A., says 
the patent shall contain a “grant to 
the patentee, his heirs or assigns, of 
the right to exclude others from 
making, using or selling” the inven- 





A New Patent Doctrine 





Logan R. Crouch is a layman who terms 
himself a “mechanic”. A resident of 
Jackson, Mississippi, he has written two 
earlier articles on patent law which 


were published in May, 1951 (37 
A.B.A.J. 353) and February, 1954 (40 
A.B.A.J. 103). 





tion. Statute 261 gives patents the 
“attributes of personal property”, 
subject to the title on patents. If 
English have definite 
meaning, the property right the pat- 
entee gets, and the right that passes 


words any 


to the buyer, is the right to be free 
from competition, and Congress in- 
tends for the patents to be sold, 
rented or licensed just like other 
personal property, and that courts 
are to look for restrictions on this 
right in the patent laws and not in 
social theories. 

If the plaintiff had a valid reason, 
as it is admitted he did have, to ac- 
quire the patents, the right to ex- 
clude others went with the patents, 
regardless of what other intentions 
he may have had. 

Since the monopoly was supposed 
to have originated in this transac- 
tion, the whole “misuse” and anti- 
trust theory fails, unless we find it 
here. 

The Rodless group did not try to 
build a new pump, no doubt pre- 
ferring income from the royalties to 
the hazard of commercial operation. 

The holding company then ac- 
quired the right to use the Gage 
group of patents, paying cash for 
some and giving a percentage on the 
pumps sold for the others, regardless 
of whether or not they were used. 
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The Gage pump was not made as a 
unit, but a remark by the court of 
appeals on a Coberly patent (2,473- 
864) seems to indicate some of the 
features went into the Coberly 
pump. Alta Vista Company, holder 
of the Gage group, did not make a 
pump, perhaps for the same reason 
Rodless did not. 

After the Gage transaction, the 
holding company bought other pat- 
ents as they were offered on the pub- 
lic market. While this is supposed to 
have carried on the “unlawful” mo- 
nopoly, no attempt is made to show 
how the ownership of them kept a 
competing pump off the market. 

Mr. Coberly brought the three 
groups of patents together before he 
started production of his pump. 
Having escaped much of the legal 
fog, perhaps we can apply technical 
hindsight to the problems that con- 
fronted him in 1933. Had he been a 
prophet, in addition to being an in- 
dustrialist, engineer and inventor, 
he could have foreseen how future 
jurists would psychoanalyze his in- 
tentions, and could also have saved 
a great deal of time, effort and mon- 
ey spent in buying patents he never 
needed and which brought him no 
return. But ordinary people cannot 
tell what course a product will take, 
once it is subjected to commercial 
use, nor can one foretell the action 
of future inventors. 

We may illustrate the situation by 
a hypothetical invention. First, we 
might note that so simple a device 
as a pair of ten-cent, household scis- 
sors contains four major elemental 
features, each one a major invention. 

Let us suppose a new use should 
appear for the application of an old 
art, a machine might have several 
major features and five inventors 
might enter the field, making im- 
provements on each of five features 
in the old machine, to overcome the 
limitations of the new field, but none 
of the machines be successful. Let 
us suppose inventor, John Doe, now 
enters the field. Studying the old art, 
the limitations in the new field and 
the five patents, he decides he can 
improve two more parts of the ma- 
chine, take an element from each of 
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the five patents, and have a machine 
successful in the new field. The fact 
that none of the five appeared as a 
unit would not mean they were sup- 
pressed, as some courts think, since 
each supplied a needed element. 

Unlike our hypothetical inventor, 
Mr. Coberly could not know in ad- 
vance just what features he would 
need. But, by buying a number of 
patents before he started, he could 
increase his chance of having the 
needed features, provided he was 
willing to carry the financial burden 
involved, 

We now come to the practice of 
buying inventions from independent 
inventors on the open market, even 
when no immediate use of them can 
be made. If the purpose is to secure 
a chance to build a better future 
product, it is hard to see why it can 
be wrong. In Mr. Coberly’s case, 
such patents might cover inventions 
that with further improvement 
could provide his buyers with a 
much improved device. Perhaps he 
or his helpers could supply the need- 
ed improvements. Perhaps some in- 
dependent inventor might supply 
them and Mr. Coberly buy them. 
Would this be wrong and would it 
“decrease competition”? Let us sup- 
pose he did not buy it and another 
did. If he then invented the im- 
provements, would he sell them to 
the other? Suppose an independent 
inventor supplied them and the oth- 
er produced the better pump. This 
would put Mr. Coberly out of busi- 
ness, but the monopoly would still 
go on. 

But much more likely no one at 
all would buy the patents on the 
better pump, and it would never be 
manufactured. No one would gain, 
the buyers would use the old pumps, 
the independent inventors who 
might have been encouraged to 
make new inventions would receive 
nothing and all would lose. The al- 
ways forgotten man in present pat- 
ent doctrine seems to be the inde- 
pendent inventor. Whatever restricts 
patent sales reacts to his disadvan- 
tage. 

Whatever may have been in the 
back of the minds of the Founding 





Fathers, the immediate purpose of 
the patent clause in the Constitution 
was to give a monopoly to the inven. 
tor. John Marshall said the purpose 
of it was to give the person with an 
aptitude for inventing an incentive 
to use it. All had the chance to buy 
the patents which appeared on the 
open market. If only one buyer 
wished to buy them as an investment 
in the future of the art, the price he 
paid to the independent inventors 
was an incentive to invent other im. 
provements and thus advance the art, 
and, to that extent, the purpose of 
the Founders was carried forward. If 
the patents had expired, unused and 
unsold, how could anyone say the 
“public interest’’ would have been 
the winner? 

Beside one patent held valid and 
infringed, three patents were held 
infringed but invalid as lacking in- 
vention. One of these a Coberly pat- 
ent (No. 2,081,233),! which covered 
an arrangement for slowing down 
and stopping the piston at the end 
of its stroke, must receive detailed 
attention. Finding 20 of the court, 
referring to it, says, “Earlier pumps 
sold by predecessor (Rodless) , with- 
out such dashpots, would not operate 
satisfactorily and I find that said 
commercial success is largely attrib- 
utable to the invention of said Let- 
ters Patent.” This indicates that this 
feature was the one improvement 
absolutely necessary for commercial 
success in this field. If true, this de- 
stroys the whole theory upon which 
the charges of misuse and monopoly 
are founded, because any pump con- 
taining this improvement would le- 
gally monopolize the market as 
explained in the United States v. 
Bell ruling. The finding that this 
patent was invalid, as showing only 
skill in art, is hard to accept. The 
court had complained because a 
large number of patents had been 
brought together. It then asks us to 
accept its naked opinion that the one 
improvement necessary to make the 
pumps successful, was within the 
skill of an ordinary mechanic. 





1. The Court of Appeals did not consider 
patent No. 2,081,223. 
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Ihe patent ruled valid and in- 
fringed the Gage 
group. This ruling of validity and 


was one from 
infringement was the last step which 
led to the legal climax. In asking for 
damage for the profits it might have 
made from the sale of the infringing 
pumps, the defendant was asking a 
right to a profit from what the courts 
had just ruled to be an unlawful act! 
When the courts allowed this claim, 
it seems to be an understatement to 
say they set up a legal innovation. 
It even seems that a lengthy dis- 
cussion would be difficult, because 
the law appears so well established 
that such claims are very rarely pre- 
sented to courts. The legal textbooks 
(American Jurisprudence—Corpus 
Juris chapters on “Causes” and on 
“Action”) , are positive in their state- 


ments that to have a good “cause”, 
upon which to base a case, it is ab- 
solutely essential that the accuser 
must have a legal right which has 
been interfered with by some wrong- 
ful action of the accused, and that 
without this legal right no court will 
hear the case. 

But the principle has been so 
widely accepted that very few cita- 
the 
statement of the principle laid out 
by Chief Justice John Marshall in 
Talbot v. Seemen, decided in 1801, 
“The 


taking must be lawful for no claim 


tions can be found. However, 


should be sufficient. It says, 
can be maintained in a court of jus- 
tice, founded upon an act that is, 
itself, tortious . . . because no right 
can accrue from an act in itself un- 


lawful.” (5 U.S. 1-28.) 


Opinion of Professional Ethics 


OPINION 289 
(Adopted December 20, 1955) 


Judicial Canon 28—Contributions to 
and participation in campaign by 
judges seeking election or reelec- 
tion. Scope of Amendment of 1950. 

" The opinion of the Committee 

was stated by Mr. DRINKER, Messrs. 

Johnson, Jones, Kinsley, F. M. 

Miller, S. Miller, Van Dusen and 

Wuerthner concurring. 

The state judges in a judicial cir- 
cuit in a state in which all candi- 
dates of a certain party have invari- 
ably been elected have asked our 
opinion as to whether they may 
make contributions to the National 
Committee of such party prior to the 
election in November, 1955. All but 
one of these judges hold office until 
January, 1959, having been elected 
1952, 


terms which began in January, 1953. 


in November, for six-year 
For one judge, who is filling a va- 
1954, the suc- 
cessor will be elected in November, 
1956, and if the present incumbent 
decides to become a candidate to 


ucceed himself, he must stand for 


cancy occurring in 


nomination at the primary election 


in the spring of 1956. 
Judicial Canon 28, prior to 1950, 
provided as follows: 

While entitled to entertain his per- 
sonal views of political questions, and 
while not required to surrender his 
rights or opinions as a Citizen, it is 
inevitable that suspicion of being 
warped by political bias will attach to 
a judge who becomes the active pro- 
moter of the interests of one political 
party as against another. He should 
avoid making political speeches, mak 
ing or soliciting payment of assess- 
ments or contributions to party funds, 
the public endorsement of candidates 
for political office and participation 
in party conventions. 

He should neither accept nor retain 
a place on any party committee nor 
act as party leader, nor engage gener- 
ally in partisan activities. 

In 1950 the following sentence 
was added to the second paragraph: 


Where, however, it is necessary for 
judges to be nominated and elected as 
candidates of a political party, noth- 
ing herein contained shall prevent 
the judge from attending or speaking 
at political gatherings, or from mak- 
ing contributions to the campaign 
funds ot the party that has nominated 
him and seeks his election or reelec- 
tion. 


A New Patent Doctrine 


The writer fully realizes that the 
mechanical and technological ques- 
tions which accompany patent liti- 
gation are often extremely complex 
and that even one who has had life- 
long mechanical experience might 
easily overlook important 
point. He appreciates the burden 
that is placed not only on the court 
which must decide the issues, but 
upon the lawyers who must present 
them. A former respectfully-made 
suggestion to the legal profession is 
repeated. It is that a very careful 
observance of the general rules of 
law, and of the judicial attitudes 
which guide the legal profession in 
settling other human controversies, 
might make the task here easier and 
the results more satisfactory both to 
the legal profession and to the tech- 


some 


nological world. 


Committee 


The for this addition, 
which this Committee recommend- 
ed in 1950, was the situation in one 
of the Western states where the 
judges were all periodically elected 
on nomination by political parties 
as whose candidates they ran. If the 
sitting judges were there precluded 
from participating in the campaign 
as party candidates, they were at 
an obviously unfair disadvantage 
against outsiders aspiring to succeed 
them who were free to contribute 
and to campaign against: them. To 
correct this, the amendment was 
added. Clearly the Canon permits ac- 
tive participation by a sitting judge 
and contributions by him only to a 
party which has nominated him and 
seeks his election or re-election. 
clear 


reason 


Accordingly, we are that 
none of the judges who have made 
inquiry may properly contribute to 
or participate in the campaign in 
November, 1955, since none of them 
has been nominated for such elec- 
tion. 

We have submitted this question 
to our Advisory Board of Judges, all 


of whom agree with our conclusion. 
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The 1954 Revenue Code: 


Taxation of Trusts and Estates 


by William E. Murray - of the New York Bar (New York City) 


® The Internal Revenue Code of 1954 which applies to 1954 and subsequent 
taxable years contains a number of important changes in the taxation of income 
of estates, trusts, beneficiaries and decedents. Some say that it is in this area that 
the greatest changes in the tax law have taken place. 

It is the purpose of this article to point out the numerous conditions prescribed 
by the 1954 Code which must be complied with in drafting inter vivos trusts, if 
the grantor—or some person other than the beneficiary—is to avoid taxation on 
the trust income. For this reason, the income taxation of inter vivos short-term 
and controlled trusts (Subpart E of Part I of Subchapter J) is discussed first, An 
article on the taxation of ordinary trusts and estates (Subparts A-D of Part I of 
Subchapter J) will appear in a later issue of the Journal. 





Part I 
Short-Term and Controlled 
Trusts 


® Under the old law, the income of 
short-term or controlled inter vivos 
trusts was taxed to the grantor by 
resort to old Sections 22 (a), 166 
and 167 of the Internal Revenue 
Code of 1939, the application of de- 
tailed regulations, §39.22 (a) -21 of 
U.S. Treasury Regulation 118, and 
a confused—and confusing—body of 
decisional law. The leading case in 
this field is Helvering v. Clifford' 
and such trusts are often termed 
Clifford trusts and taxed under the 
Clifford rule. 

In the Clifford case the taxpayer 
created an irrevocable trust naming 
his wife as beneficiary and himself 
as trustee with sole discretion as to 
amounts which should be distrib- 
uted to his wife. He retained exten- 
sive administrative control over the 
corpus, which he was to hold in trust 


for only five years and which was to 
revert to him at the end of that time. 
The court ignored the legal arrange- 
ment, observing that the net effect 
was nothing but a temporary reallo- 
cation of the trust income within 
the intimate family group. It con- 
cluded that the grantor should con- 
tinue to be regarded as the owner of 
the trust income for income tax pur- 
poses as the “bundle of rights” 
retained after the creation of the 
trust were in effect substantially 
equivalent in dominion and control 
to the outright ownership of the 
corpus. 

The use of this decision and the 
Regulations consequently promul- 
gated as a substitute for statutory 
coverage provoked little or no en- 
thusiasm at the Bar. Many felt that 
since the statutory basis (§22 (a) 
of the 1939 Code) defined gross in- 
come, not the person who should be 
taxed thereon, its use as an opera- 
tive provision was wrong—especially 
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since certain trusts in which the 
grantor retained substantial control 
were specifically defined and taxed 
to him under old Sections 166 and 
167, which dealt with revocable and 
beneficial interest trusts. 

Clifford was followed by a spate of 
decisions, and in some of them, the 
“bundle of rights’ which had con- 
stituted the basis of the original 
decision became separated so that 
any one of them could produce a 
Clifford-like result. Each part be- 
came equal to the whole, and the 
Treasury leaped to the advantage. 
The Regulations? went far beyond 
the scope of the decisions and offered 
an unenviable choice to the harried 
taxpayer—to ignore them was to in- 
vite certain litigation, to follow them 
was to give up voluntarily many of 
the advantages of the flexible trust 
device. 

Finally, in 1954, the comprehen- 
sive revision of the tax law offered 
the opportunity to insert certain of 
this material in the statute itself. 
The Treasury and the professional 
groups who had been working in 
this field for many years speedily 
reached substantial agreement, and 
all the rules for determining taxa- 
bility of grantors of trusts on the 
grounds of dominion and control 
were brought together in Subpart E 
of Subchapter J. 


1. 309 U.S. 331 (1940). 

2. T.D. 5488, C.B. 1946-1, page 19; T.D. 5567, 
C.B. 1947-2, page 9; U.S. Treas. Reg. 118, 
39.22 (a)-21, released September 26, 1953. 











Cou 


Un 
criteri 
follow 
regul 
allevi 
and ; 
permi 
hibite 
grant 

In 
taxed 

bie] 
less tl 

Zi | 
joym«e 
to hi: 

4. - 
676) ; 

5. 
(Sect 
In ad 
grant 
tions. 
solely 
or in 


Sect 


Tt 
rule 
673-6 
678) 
any | 
reten 
of de 
as § 
the i 
of th 
if be 
persc 
is ta 
only 
inco1 
treat 
etc. | 
porte 
1041 
arate 
Forn 
1041 


Se 


Tl 
and 
Secti 
here 





















Coverage of the New Rules 
Under Subpart E, the statutory 
criteria for determining taxability 
follow the pattern of the Clifford 
regulations but there is a systematic 
alleviation of the harsher restrictions 
and a clearer delineation between 
permissible (tax-immune) and pro- 
hibited (tax-imputing) 
grantors. 

In general the grantor of a trust is 
taxed if he retains: 

1. A reversionary interest after 
less than ten years. (Section 673) 

2. Powers to control beneficial en- 
joyment. (Section 674) 

3. Administrative powers inuring 
to his own benefit. (Section 675) 

4. Power of revocation 
676); or 

5. Beneficial use of the income 
(Section 677) . 
In addition, a person other than the 
grantor is taxed, with certain excep- 
tions, if he has the power exercisable 
solely by himself to vest the corpus 
or income in himself (Section 678) . 


powers of 


(Section 


Section 671: Certain Grantors 
Taxed as Owners 

This section states the general 
rule that, where a grantor (Sections 
673-677) or another person (Section 
678) is to be treated as the owner of 
any portion of a trust because of his 
retention or grant of certain powers 
of dominion or beneficial enjoyment 
as set forth in this subchapter, 
the income, deductions and credits 
of the trust shall also be treated as 
if belonging to the grantor or other 
person. If only a portion of the trust 
is taxable under these rules then 
only the corresponding items of the 
income, deductions and credits are 
treated as belonging to the grantor, 
etc. These items should not be re- 
ported on the fiduciary return, Form 
1041, but should be shown in a sep- 
arate statement to be attached to 
Form 1041. See Instruction Q, Form 
1041. 


Section 672: Definitions of 
Various Terms 


This section provides definitions 
and rules affecting the operation of 
Sections 673-678. The terms defined 
herein are: (1) adverse party; (2) 





non-adverse party; and (3) related 
or subordinate party. Their signifi- 
cance lies where an interest or power 
is held by some person other than 
the grantor, and it is necessary to 
determine if such person's actions 
are attributable to the grantor. 
Thus, if a power is held by the 
grantor or is attributable to him be- 
cause of its being exercisable by a 
related or subordinate party (trus- 
tee), then the power must be a per- 
missible (tax-immune) power or the 
grantor will be treated as the owner 
of the trust and taxed with the in- 
come therefrom. If prohibited (tax- 
able) powers cannot be exercised by 
the grantor or by a related or subor- 
dinate trustee without the consent 
of an adverse party, then the exis- 
tence of such contingent powers will 
not result in the taxation of the in- 
come to the grantor. 

The fact that a power is held in 
the capacity of trustee does not ren- 
der it a substantial beneficial inter- 
est and is not material except where 
expressly or impliedly stated, as in 
674(d), 675(4), 677 (b) 
and 678 (c) . Thus, consent by a trus- 


Sections 


tee in itself would not qualify as con- 
ent of an adverse party who must 
have a substantial beneficial interest 
in the trust which would be adverse- 
ly affected by the exercise—or non- 
exercise—of the power in question. In 
addition, if the trustee has certain 
family or business relationships to 
the grantor, he is a “related or sub- 
ordinate” trustee and is presumed to 
be subservient to the grantor’s wish- 
es. If 
as those enumerated in Section 674 
(c) ) are held solely by such a trus- 
tee, they are imputed to the grantor 
and unless his actions are coupled 
with those of an independent trustee 
(other than a “related or subordi- 
nate” party), the grantor is treated 
as the owner of the trust and taxed 
accordingly. However, where such 
powers are imputed to the grantor 
solely because of the family or busi- 
ness relationship, the grantor may 
rebut the presumption of subservi- 
ency arising out of such relationship 
by a “preponderance of the evi- 
dence” and thus escape taxation. 


prohibited powers (such 
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It should be noted that nowhere 
in Subpart E is there a prohibition 
of the grantor or other person re- 
taining the power to remove the 
trustee without cause. Thus, since 
Section 671 states that the grantor 
shall not be taxed solely on the 
grounds of dominion and control 
over the trust “under Section 61 (re- 
lating to definition of gross income) 
or any other provision of this title, 
except as specified in this subpart”, 
the retention of this power of do- 
minion and control alone would not 
appear to subject the grantor to tax- 
ation upon the trust income. How- 
ever, as to the law under the 1939 
Code, see Warren H. Corning, 24 
T.C. No. 100 (1955). 


Section 673: Reversionary or 
**Come-Back”’ Trusts 


Many potential grantors of trust 
property have failed in the past to 
utilize the trust device properly be- 
cause they could not afford to give 
up their property permanently. 
They feared, and properly so, that 
old-age, retirement, reduced earning 
power or umappreciative donees 
(generally children) would make 
them rue the day they had made a 
permanent disposition of their prop- 
erty. This class of potential grantors 
generally consists of the moderately 
wealthy with $50,000 to $500,000 in- 
vested in securities, rental property, 
etc., and with a personal earned in- 
come of $10,000 to $60,000 per year. 
They are not so much concerned 
with estate tax as they are with their 
income tax bracket which, assuming 
married status and a 4 per cent re- 
turn on investment, ranges between 
30 per cent and 69 per cent. 

The possible answer to the income 
tax predicament of this type of client 
may be found in Section 673. The 
general rule contained therein pro- 
vides that a grantor is not taxable 
as to income by reason of a rever- 
sionary interest in either the corpus 
or income of an irrevocable trust 
unless the reversion may occur with- 
in ten years from the date of the 
transfer in trust. When the income 
is payable to certain charitable ben- 
eficiaries, the reversion may occur 
after two years. Also in addition to 
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the reversion after the ten and two 
year periods, a grantor is not taxed 
merely because he has retained a 
reversionary interest which is to take 
effect at the death of person or per- 
sons to whom the income is payable, 
even if their life expectancy is less 
than ten years at the date of the 
transfer in trust. 

Let us assume a family situation® 
which was recently considered at a 
Practising Law Institute Clinic in 
New York. Adrian H. Yates (the 
“H” stands for Hypothetical) is aged 
48. His wife, Arabella, is 43 and they 
have three children: the older son, 
Arthur, is 21, has just married and 
is in his first year at medical college, 
the daughter, Anita, is 17 and the 
younger son, Alfred, is 13. Adrian’s 
father died a number of years ago; 
his mother, Amy, is 72. Her means— 
while sufficient by her standards— 
are insufficient by the standards of 
the new President of General Dia- 
tonics Corporation, who has been 
contributing $3,000 annually to her 
comfort. 

Adrian's salary is $100,000 and 
bonuses average $50,000 annually; 
the salary and method of computing 
bonuses are guaranteed for the next 
seven years under the terms of his 
employment contract. 

Adrian’s estate is not very large; 
income taxes over the past fifteen 
years have taken much of what he 
earned, as evidenced by the 81 per 
cent federal income tax bracket on 
his salary and bonus alone. Mostly 
he owns $200,000 worth of stock in 
General Diatonics, which represents 
4 per cent of the widely held out- 
standing stock and which pays $10,- 
000 in dividends. In addition, he 
owns $100,000 of tax-exempt bonds 
and miscellaneous other assets which 
bring his estate up to $350,000. 

The estate tax causes him no con- 
cern at present. By taking advantage 
of the marital deduction he can re- 
duce his federal and state estate 
taxes on his death to $26,400; and 
on his wife’s death (she having no 
independent estate) a similar tax 
would be due. 

But federal income tax (on a net 
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of $150,000 income, letting the $10,- 
000 dividends be offset by somewhat 
higher deductions) is over $90,000 
and his state income tax is slightly 
over $10,000. Considering that the 
$3,000 that he gives his mother an- 
nually comes out of his top brackets, 
it takes $22,000 in income before 
taxes to pay her that amount. More- 
over, Adrian is quite anxious to have 
Arthur complete his medical educa- 
tion and has agreed to supplement 
his daughter-in-law’s earnings by 
$1,500 a year. However, Adrian has 
been considering purchasing educa- 
tion policies or saving comparable 
sums for his younger children and 
even at his bracket this will some- 
what strap him, especially if he has 
to take on the entire support of 
Arthur’s family as he suspects may 
soon be necessary. 


Trust Program 

Adrian is in your office complain- 
ing about the proposed disallowance 
of 48 per cent of his “T. & E.”” deduc- 
tions (Adrian is 48 years old). 
Realizing that a trust program may 
save more taxes than Tax Court liti- 
gation, you advise Adrian of the 
new statutory provisions with re- 
spect to short-term trusts. In particu- 
lar, you advise Adrian that: 

(1) He can set up an irrevocable 
trust for the life of his mother, util- 
izing $50,000 of his company’s stock, 
which can be expected to pay her 
$3,000 annually. The principal of 
the trust will revert to Adrian on 
his mother’s death but in the mean- 
time the $3,000 will be included in 
her gross income and with her nor- 
mal and old-age exemptions and 
medical deductions, her tax will be 
nominal compared to his tax on this 
income. 

(2) He can set up an irrevocable 
ten-year trust for Arthur, utilizing 
$25,000 of his company’s stock, the 
income of which will be currently 
distributable and taxable to Arthur 
and his wife. 

(3) He can set up separate ten- 
year irrevocable trusts in the same 
amount for Alfred, the younger son, 
and for Anita, the daughter. In these 
trusts the income will be accumu- 


Fabian Bachrach 
William E. Murray is a member of the 
Bars of New York and South Carolina 
and a former tax trial attorney in the 
Office of the Chief Counsel of the In- 
ternal Revenue Service. He attended the 
Citadel and is a graduate of the Univer- 
sity of South Carolina and of its Law 
School, and holds an LL. M. from Har- 
vard. He is the author of numerous law 
review articles on taxation. 





lated and taxed to the trusts at the 
lowest bracket until they are 21 and 
then paid currently to them. Provi- 
sion is made for earliest distribution 
of the income for purposes other 
than support or maintenance as the 
income if distributed for those pur- 
poses would be taxable to Adrian.5 


Estate Tax 

None of these trusts will remove 
any principal from Adrian's taxable 
estate—retaining the reversions re- 
moved that possibility. But in ten 
years Adrian may be in a position to 
extend the trusts. Thus, he decides 
to make the trusts revocable after 
ten years rather than merely lasting 
for a term of ten years as permitted 
by Section 676 (b). The tax result 
will be the same and administration 
costs may be less. Of course, after ten 


3. Credit for this factual situation to Earl S. 
MacNeill, Vice President of the Irving Trust 
Company and former Chairman of the Real 
Property, Probate and Trust Law Section of 
the American Bar Association. 

4. Even in the Tax Court hearings in New 
York, New York, in Room 5050, Grand Central 
Terminal Building. 

5. See Section 677 (b). 
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years all of the income will again 
become taxable to the grantor unless 
the requirements of Section 673 (d) 
are met. 


Gift Tax 

There will be no gift tax for 
Adrian isn’t giving away $125,000 
(one trust of $50,000 and three of 
$25,000 each) but only the income 
legally expected to be earned over 
limited periods. Tables are supplied 
by the Regulations from which it 
may be computed that the present 
value of a gift of $50,000 in trust 
for a woman of 72 is approximately 
$12,500 (314 per cent income is 
assumed) . The children’s trusts will 
run ten years or be revocable after 
that period so the gift tax value is 
about $7,250 each. Thus, the total 
value for gift tax purposes is $34,- 
250. As the trusts for his 
and Arthur are gifts of present in- 
terests (income currently distribu- 
table), Adrian can take annual ex- 
clusions of $6,000 each (adding his 


mother 


wife’s exclusion) for them so his net 
gifts will be $22,250. However, 
Adrian and his wife each have un- 
used $30,000 “lifetime” exemptions 
so by use of these exemptions, no 
net taxable gifts will remain. 

Naturally, many situations occur 
to us in which the grantor does not 
have the means of Adrian. There 
may be three children—ages 17, 13 
and 9—but only $25,000 of available 
property to put in trust. It might 
well be that a currently distributable 
single trust with income payable to 
the oldest child for four years, mid- 
dle child for the next four years and 
the youngest child for the next four 
years, with reversion after the total 
twelve-year term to the grantor may 
be the answer to the grantor’s col- 
lege tuition problem. Naturally, in 
drafting, the possible problems of 
Section 677 (b) should be kept in 
mind. Also, the advantages of a more 
flexible “sprinkle” or “Mannheim- 
er” trust under Section 674 (c) ora 
“fixed standard” trust under Section 
674 (d) should be considered. 


Section 674: 
Power To Control Beneficial 
Enjoyment 
The general rule of this section 
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Before Trust Plan 





Adrian’s taxable income $150,000 
92,340 
$ 57,660 


Federal income taxes 


Set aside for mother 


and children 7,500 
$ 50,160 


Spendable income 


Family saving in spendable income 
*Ignores tax-exempt income. 





ResuLtT AFTER TAXEs* 


After Trust Plan 
Adrian’s taxable income $142,500 
Federal income taxes 86,264 

$56,236 





Set aside for mother 
and children 0 


Spendable income $56,236 

Trust income 

tax (maximum) $ 600 
$ 55,636 


$5,476 per year under trust plan. 








remains the same as under old law, 
namely, that the grantor shall be 
taxed with the income of an irrevo- 
cable trust in which he retains con- 
trol of the beneficial enjoyment of 
the corpus or income thereof. But 
the exceptions to this rule enumer- 
ated in Subsections (b) through (d) 
do much to alleviate the strictness 
of this rule. 

The exceptions, divided into three 
classes of powers in the term of who 
may exercise them, are: 

1. Those exercisable by any per 
son, whether in a fiduciary or non- 
fiduciary capacity, including the 
grantor or persons who would be con- 
sidered related or subordinate trust 
ees; 

2. Those exercisable by independ- 
ent trustees (none of whom can be 
the grantor and no more than half 
of whom are related or subordinate 
trustees subservient to the grantor) ; 
and 

3. Those exercisable by trustees oth 
er than the grantor or grantor’s 
spouse, but including all other per- 
sons who would be considered relat- 
ed or subordinate trustees. 

The first class of powers is set 
forth in Section 674 (b) , the second 
class in Section 674 (c), and the 
third class in Section 674 (d). A full 
discussion of these powers is beyond 
the scope of this paper. However, it 
should be noted that if only the 
powers enumerated in (b) are de- 
sired, then anyone (including the 
grantor) may be trustee. 

If broad discretionary powers are 
desired, they will be permissible only 
under (c) which requires an inde- 
pendent trustee. These broad powers 
of the second class include powers 


to distribute, apportion or accumu- 
late income to or for beneficiaries 
or within a class of beneficiaries. 
They represent the use of the trust 
device for maximum flexibility. 
Powers of the second class are at- 
tributed to the grantor only if: (a) 
more than half of the trustees are 
related or subordinate parties; and 
(b) such dependent trustees are 
actually subservient to the wishes of 
the grantor. In any event, these pow- 
ers will be attributed to the grantor 
if he is one of the trustees holding 
such powers. The purpose of permit- 
ting this broad class of powers to be 
held by independent trustees is to 
permit the existence of an ordinary 
discretionary trust with maximum 
flexibility to meet beneficiaries’ 
needs. For example, it would be per- 
missible to appoint one’s wife or 
brother and bank or lawyer as trus- 
tees as only the former pair would be 
considered subservient to the gran- 
tor’s wishes. However, if one re- 
placed the bank or lawyer with one’s 
brother or father so that both of the 
trustees were “related” or “subordi- 
nate” parties the Internal Revenue 
Service would certainly attempt to 
tax the grantors with the trust's 
income and the grantor would have 
to show by the preponderance of 
evidence that one of the two trustees 
was not subservient to his wishes. 
(Continued on page 292) 





6. Even this figure may be reduced by 
making the gifts to the mother and Arthur in 
two separate calendar years, example: Decem- 
ber 30 and January 2. However, care should be 
observed in the case of Arthur’s trust to have 
the reversion or power of revocation not less 
than ten years after the last transfer in trust 
(January 2). 
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ws The Canons of Ethics in 
the Law School 


It is gratifying to record that for the third successive 
year Martindale-Hubbell, Inc., has at its own cost, in 
co-operation with the American Bar Association, dis- 
tributed to each member of the first-year class of all 
approved law schools an attractive pamphlet embody- 
ing the full texts of the “Canons of Professional 
Ethics” and the “Canons of Judicial Ethics” approved 
by the American Bar Association. This annual dis- 
tribution of the pamphlets to law students runs into 
many thousands. The current pamphlet bears a mes- 
sage from the President of the American Bar Associa- 
tion, from the President of the American Law Student 
Association and from the Director of the Survey of 
the Legal Profession. 

This project had its origin (See Journal of american 
Judicature Society, April, 1954, pages 163-4) in the 
belief of the sponsors: 

1. That it will bring home to every law student, at 

the outset of his legal education, the high stand- 
ards of the profession which he plans to enter. 
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. That right from the beginning it will stimulate 
his ethical consciousness as respects the obliga- 
tions of the Bench and Bar. 

3. That it will immediately acquaint him directly 
with the great standard-setting body of the legal 
profession in this country. 

!. That, since these canons ave made available to 
him under the sponsorship of the American Bar 
Association, it will dispose him favorably toward 
early membership in the Association. It will tend 
to convince him that the Association is interested 
in him from the outset of his career, and will re- 
move from his mind some of the mystery of what 
the American Bar Association is, does and stands 
for. Thus, the Association will gain strength over 
the years as the result of making its impact felt, 
as it were, right from the cradle. 

Moreover, this program will contribute greatly to the 
wide circulation and knowledge of the canons—some-. 
thing that has been sorely needed. The inclusion of 
the canons, since 1951, in the annual edition of the 
Martindale-Hubbell Law Directory has been extremely 
helpful in making the canons more generally and con- 
veniently available; but it is confidently believed that 
this additional program of free distribution of the 
canons to each student in the accredited law schools, 
will, in the course of years, have highly beneficial 
results in the furtherance of the ethical standards of 
the Bench and Bar, and will necessarily be of great 
benefit to the American public. 

It remains to work out an extension of this program 
to each student in the non-approved law schools in 
this country. Perhaps this is an assignment to be 
worked out by the local bar associations in the states 
and cities where such schools are located. 


a A Wise Man from the East 

Judge Wilkin in his review of Judge Wu's A Study in 
Natural Law in this issue notes the author's character- 
ization of our common law and our jurisprudence as 
the hope of the world. When that tribute is laid at 
the foot of our great institution by an heir to the 
wisdom and experience of the oldest of civilizations 
we are awakened to a sense of the value of that insti- 
tution. Like a child heedlessly tossing from hand to 
hand a ruby, our young country needs the voice of 
an older one to tell us that we possess a jewel of great 
price. 

What Judge Wu finds in our law is a spark of that 
divine love that is the only hope of our troubled world. 
How we ought to cherish such a heritage! Whether we 
believe that our rules of law have been formulated 
by the divine will or merely that a God-given sense 
of right and wrong enters into every decision 
made under our law, we owe to that law religious 
veneration. Failure by lawyer or judge to uphold its 
principles is blasphemy. Now, as never before, it is 
our duty to show to the world that the common law 
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regards man as having the dignity of a being made 
in the image of his maker rather than the status of a 
brick in the hands of a human architect of a social 
structure. In such a demonstration lies our best hope 
of bringing back the vast human tide of Judge Wu's 
race into channels of good will. Then the light of 
peace may advance over Asia and Europe from a 

... great earthquaking sunrise 

Rolling up beyond Cathay. 


a Minimum Standards of 
Judicial Administration 


It has just come to the notice of the JouRNAL that a 
most constructive step is being taken with respect to 
the “Minimum Standards of Judicial Administration” 
approved by the Amercan Bar Association, as collated 
in the volume edited by Chief Justice Arthur T. Van- 
derbilt. The Judicial Council of the State of Washing- 
ton, created by the legislature in 1925, has undertaken 
a complete and systematic survey of the judicial system 
of that state, in a chapter-by-chapter study and applica- 
tion of the “Minimum Standards”. It would seem that 
this is a program that could well be emulated else- 
where, in order that the views of the American Bat 
Association for a modern system of administering 
justice may receive systematic consideration in each 
state. 


a The Shining Light 


“But the path of the just is as the shining light,” says 
the Scripture (Prov. 4:18). 

The American people yearn for that “shining light” 
in our courts. They demand that our judges measure 
up to special qualifications of impartiality, firmness, 
honor and ability. They do not want the power to 
administer the great social covenants of our Republic 
to be auctioned for campaign contributions or dis- 
pensed to relieve or reward political debts. That is the 
gist of the message the American Bar Association's 
Federal. Judiciary Committee is imparting in its meet- 
ings with members of the Senate Judiciary Committee 
concerning appointment of federal judges. 

As an example, the Senators might well take note 
of the outcome of two contests for local judicial seats 
in the recent Pennsylvania election. In Bucks County, 
the voters ignored a political appointee to elect a 
Republican running as a Democrat who in their 
opinion was better qualified than the incumbent. In 
the same state, in the adjoining County of Mont- 
gomery, the sitting judge was “‘not endorsed” by party 
leaders, but his worthy judicial record enabled him 
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to defeat the man the leaders preferred. 

As a Philadelphia newspaper editorial phrased it 
in each case, the people told the politicians “to stop 
monkeying around with the Bench”. This is a thought 
for the Senators to ponder. 


a Not a Court of Final Resort 


Occasionally, after a judicial decision has been an- 
nounced, the JOURNAL receives a letter from someone 
who disagrees with the court and who asks that his 
letter be published in our columns. If the judicial de- 
cision is of general interest, its critics may write sev- 
eral letters to the JouRNAL, each requesting publication 
of his communication. Since the letters generally are 
written when their authors labor under the stress of 
disappointment, their terms may exhibit emotion 
rather than offer enlightening analysis. A short time 
ago an attorney, who suffered defeat in a case in- 
volving contingent attorneys’ fees, wrote a letter to the 
JourNAL in which he questioned the propriety of our 
publication in “What’s New in the Law” of a review 
of the decision. No intimation was made that our re- 
view was not fair. 

The JourRNAL must not be deemed a court of final 
resort to which all can repa:r after the last appellate 
court has spoken and seek here a rehearing. Courts are 
generally required to decide in favor of some litigant 
who is not flawless and employ a principle of law which 
is not impeccable. No perfect case is ever submitted to 
a court. If every judicial decision can be taken to task 
in our columns, the pronouncements of the courts will 
be in the nature of springboards inaugurating succes- 
sions of debates. Obviously, no judicial pronouncement 
should be insulated by the JourNAL from analysis and 
criticism, but faultfinding with the result which the 
court reached is a different matter from an analysis of 
the controlling legal principle which elucidates and 
illumines. 

The Journat, like all other legal publications, must 
constantly keep its columns open to those who offer 
dissertations which will promote the development of 
the law and assure its impartial administration, but 
it must be careful to screen from its columns that 
which will detract from the usefulness of the courts 
without improving the legal principles which they ad- 
minister. If any other course were pursued, the parties 
and their partisans would call into question, in the 
columns of the legal periodicals, the judicial decisons 
which they disfavored. Instead of promoting the ad- 
ministration of justice, the periodicals would cast 
doubt upon the trustworthiness of the judicial output. 
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American Bar Association: 


Seventy-Ninth Annual Meeting 


First Announcement of Program—Dallas, Texas, August 27-31, 1956 


The Assembly The Assembly sessions and the Annual 
Dinner will be held in the Grand Ballroom of The 
Statler Hilton. The opening session is scheduled for 
Monday, August 27, at 10:00 a.m. The second session 
will be held Wednesday, August 29, at 2:00 p.m. and the 
third session on Thursday, August 30, at 2:00 p.m. The 
Annual Dinner (fourth Assembly session) is scheduled 
to be held Thursday evening, August 30, at 7:00 P.M. 
The fifth session will be held immediately following the 
adjournment of the final session of the House of Dele- 
gates Friday, August 31. 

House of Delegates ‘The House of Delegates will meet 
in the Junior Ballroom of The Statler Hilton at 2:00 p.m. 
Monday, August 27; 9:30 a.m. and 2:00 p.m. ‘Tuesday, 
August 28; 9:30 a.m. Wednesday, August 29; 9:30 a.m. 
Thursday, August 30; 9:30 a.m. Friday, August 31. 


Section Meetings in Dallas 


Administrative Law (Saturday, Sunday, Monday, Tues- 

day and Wednesday, August 25, 26, 27, 28 and 29) 
The Statler Hilton The Council will meet all day 
Saturday and Sunday. Regular sessions of the Section 
will be held at 2:00 p.m. on Monday, 10:00 a.m. and 
2:00 p.m. on Tuesday, and 10:00 a.m. on Wednesday. 

Antitrust Law (Monday, Tuesday and Wednesday, Au- 

gust 27, 28 and 29) 
The Baker Hotel The Council will meet at 2:00 p.m. 
Monday. Regular sessions of the Section will be held 
at 10:00 a.m. Tuesday and 10:00 a.m. Wednesday. A 
luncheon has been scheduled for Wednesday at 12:30 
P.M. 

Bar Activities (Saturday, Sunday, Monday and Wednes- 

day, August 25, 26, 27 and 29) 
The Statler Hilton The Committee on Award of 
Merit will meet at 12:00 noon on Saturday. Council 
breakfast meetings have been scheduled for Sunday 
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and Wednesday mornings. Regular sessions of the 
Section will be held 2:00 p.m. Monday, and 10:00 a.m. 
Wednesday. 
Corporation, Banking and Business Law (Sunday, Monday 
and Tuesday, August 26, 27 and 28) 
Hotel Adolphus The Council will meet Sunday after- 
noon and Tuesday afternoon. The general sessions 
of the Section will be held at 2:00 p.m. on Monday, 
and 10:00 a.m. and 2:00 p.m. on Tuesday. The time 
and place of the meeting of the Division of Food, 
Drug and Cosmetic Law will be announced later. 
Criminal Law (Monday, Tuesday and Wednesday, Au- 
gust 27, 28 and 29) 
A Council meeting has been scheduled for Monday 
afternoon at 5:00 p.m. at The Statler Hilton. Regular 
sessions of the Section will be held at 2:00 p.m. on 
Monday, 10:00 a.m. and 2:00 P.M. on Tuesday, and 
10:00 A.M. on Wednesday in the Public Library Audi- 
torium. 
Insurance Law (Sunday, Monday, Tuesday and Wed- 
nesday, August 26, 27, 28 and 29) 
The Baker Hotel The officers, members of Council 
and Committee Chairmen will meet at a luncheon at 
12:00 noon Sunday. Various Committee breakfast 
meetings have been scheduled for Monday and Tues- 
day at 8:00 a.m. each day. A luncheon will be held at 
12:00 noon on Monday, followed by a regular session 
of the Section at 1:30 p.m. Regular sessions of the 
Section will be held at 9:30 a.m. and 1:30 P.M. on 
Tuesday. A reception and dinner dance have been 
scheduled for Tuesday evening. The final session of 
the Section will be held Wednesday at 9:30 a.m. 
International and Comparative Law (Sunday and Tues- 
day, August 26 and 28) 
Hotel Adolphus The Council will meet at 10:00 
A.M. and 2:00 p.m. and the Advisory Committee at 
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4:00 p.m. Sunday. The joint breakfast of the Com- 
parative Law Division and the American Foreign 
Law Association is scheduled for 8:00 a.m. Tuesday. 
Regular sessions of the Section will be held at 9:30 
A.M. and 2:30 p.m. Tuesday. A joint luncheon with 
the Junior Bar Conference is scheduled for Tuesday 
at 12:30 p.m. The Council will meet again at 4:30 
p.M. on Tuesday. 

Judicial Administration (Sunday, Monday, ‘Tuesday, 

Wednesday and Thursday, August 26, 27, 28, 29 and 30) 
The Council will meet all day Sunday at The Statler 
Hilton. Regular sessions of the Section will be held 
Monday afternoon at 2:00 p.m. and Tuesday at 10:00 
A.M. and 2:00 p.m. in the auditorium of the Republic 
National Bank Building. The annual dinner in hon- 
or of the Judiciary of the United States is scheduled 
for 7:30 p.m. Monday, at The Statler Hilton. A 
luncheon for Federal and State Judges will be held 
Tuesday at 12:30 p.m. at the Dallas Athletic Club. 
The meeting of the Committee on Cooperation with 
Laymen has been scheduled for 10:00 a.m. Wednes- 
day, and the final session of the Section will be held 
at 10:00 a.m. Thursday, at The Statler Hilton. 

Junior Bar Conference (Friday, Saturday, Sunday, Mon- 

day and Tuesday, August 24, 25, 26, 27 and 28) 
The Baker Hotel The Executive Council will meet 
on Friday at 1:30 p.m. A breakfast has been sched- 
uled for 8:00 a.m. on Saturday followed by a general 
session at 9:00 a.m. A workshop meeting will be held 
at 2:00 p.m. on Saturday. The meetings of the Nomi- 
nating Committee, Awards of Merit Committee and 
Resolutions Committee will be held at 9:00 a.m. 
Saturday. The Executive Council will meet again at 
1:30 p.m. Saturday. A luncheon has been scheduled 
for Saturday noon and a reception and dinner dance 
for Saturday evening. A general session of the Section 
is scheduled for 2:00 p.m. Sunday. A debate and 
reception sponsored by the Conference on Personal 
Finance Law will be held at 4:00 p.m. Monday. A 
joint luncheon with the Section of International and 
Comparative Law will be held at 12:30 p.m. in The 
Statler Hilton on Tuesday. 

Labor Relations Law (Sunday, Monday and Tuesday, 

August 26, 27 and 28) 
Hotel Adolphus The Council will meet at 10:00 a.m. 
on Sunday. Regular sessions of the Section will be 
held at 2:00 p.m. on Monday, and 10:00 a.m. and 
2:00 p.m. on Tuesday. A luncheon has been sched- 
uled for 12:30 p.m. Tuesday. A reception will be 
held Tuesday at 4:30 p.m. 

Legal Education and Admissions to the Bar 

joint sessions with 

National Conference of Bar Examiners (Saturday, Sunday, 

Monday and Tuesday, August 25, 26, 27 and 28) 
The Statler Hilton The Section Council will meet 
at 2:00 p.m. on Saturday and 9:30 a.m. on Sunday. 
The Section will hold joint meetings with the Na- 
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tional Conference of Bar Examiners at 2:00 P.M. on 
Monday and 10:00 a.m. on Tuesday. A joint lunch- 
eon has been scheduled for 12:15 p.m. on Tuesday. 
The annual meeting of the Section is scheduled for 
2:00 p.m. on Tuesday. 

Mineral Law (Sunday, Tuesday and Wednesday, August 

26, 28 and 29) 
Hotel Adolphus The Council and Committee Chair- 
men will meet at 4:00 p.m. on Sunday. The regular 
sessions of the Section will be held at 10:00 a.m. and 
2:00 p.m. Tuesday, and 10:00 a.m. Wednesday. The 
Council will meet again at 1:00 p.m. on Wednesday. 

Municipal Law (Sunday, Monday and Tuesday, August 

26, 27 and 28) 
Hotel Adolphus The Council will meet for break- 
fast at 8:00 a.m. on Monday. The regular sessions of 
the Section will be held at 2:00 p.m. Sunday, 2:00 
p.M. Monday, and 9:30 a.m. and 2:00 p.m. Tuesday. 
A luncheon has been scheduled for 12:30 p.m. Tues- 
day. The new Council will meet at 5:00 p.m. Tues- 
day, or 8:00 a.m. Wednesday. 

Patent, Trade-Mark and Copyright Law (Friday, Saturday, 

Sunday, Monday, Tuesday and Wednesday, August 24, 

25, 26, 27, 28 and 29) 
The Baker Hotel The Council and Committee Chair- 
men will meet at 2:00 p.m. Friday. Symposia are 
scheduled for 2:00 p.m. Saturday and 11:00 a.m. on 
Sunday. United States Trade-Mark Association 
luncheon will be held on Sunday at 1:30 p.m. A 
breakfast has been scheduled for 8:00 a.m. Monday. 
The regular sessions of the Section will be held at 
2:00 p.m. Monday, 9:30 a.m. and 2:00 p.m. Tuesday, 
and 9:30 a.m. Wednesday. The International Patent 
and Trade-Mark Association has scheduled a lunch- 
eon for 12:30 p.m. Tuesday. A reception and dinner 
are scheduled for Tuesday evening. 

Public Utility Law (Sunday, Monday, Tuesday, and 

Wednesday, August 26, 27, 28 and 29) 
The Baker Hotel The Council will meet at 2:00 p.m. 
on Sunday. Regular sessions of the Section will be 
held at 2:00 p.m. Monday, 10:00 a.m. and 2:00 P.M. 
Tuesday, and 10:00 a.m. Wednesday. There will be 
a luncheon meeting for Council members and guest 
speakers at 12:30 p.m. Tuesday. The annual dinner 
dance has been scheduled for Tuesday evening at 
The Statler Hilton. 

Real Property, Probate and Trust Law (Monday, Tuesday 

and Wednesday, August 27, 28 and 29) 
Hotel Adolphus A meeting of the Council has been 
scheduled for Sunday. The Division meetings will be 
held at 2:00 p.m. Monday, and 9:30 a.m. Tuesday. 
The annual meeting of the Section will be held at 
9:30 a.m. Wednesday. There will be a breakfast meet- 
ing for Officers, Council members and members of 
Section Committees at 8:00 a.m. Tuesday. A chuck 
wagon dinner is being arranged at the Godfrey 
Ranch for Tuesday evening. 
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Taxation (Thursday, Friday, Saturday, Sunday, Mon- 
day, Tuesday and Wednesday, August 23, 24, 25, 26, 


28 and 29) 
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Club. Regular sessions of the Section will be he 
The Statler Hilton The Officers and Council will at 2:00 p.m. Mondav. and 10:00 A.M. 
meet in executive session at 9:30 a.m. and 2:00 P.M. 
Thursday. On Friday at 9:30 a.m. and 2:00 p.m. there 
will be meetings of the Council and Committee 
Chairmen. Regular sessions will be held at 10:00 a.m. 
and 2:00 p.m. Saturday, and 10:00 a.m. and 2:00 p.m. 
Sunday. The Section luncheons are scheduled for 
Saturday and Sunday at 1:00 p.m. Arrangements are for the Dallas meeting.) 


day. 


The Special Train to Dallas and the Mexican Holiday 


Brochures descriptive of the special American Bar Association train to the 
Annual Meeting at Dallas and the post-meeting Mexican holiday as announced 
in the January issue of the JouRNAL are now available. 

One pamphlet contains full information on the through Pullman cars to oper- 
ate from New York, Philadelphia and Washington, via the Pennsylvania to Chi- 
cago, thence the Special Train over the Burlington to Kansas City and MKT to 
Dallas. It also tells of the opportunity for all members to visit the new American 
Bar Center on Saturday morning, August 25, prior to Special Train departure 
scheduled for 12:30 p.m. that day. 

The other brochure explains in detail the full story of the colorful Mexican 
holiday tour departing from Dallas by air upon completion of the Dallas Meet- 
ing, Friday, August 31. The brochure gives a day-by-day itinerary of the activities 
in and about Mexico City where we headquarter at the ultra smart Hotel Del 
Prado as well as a complete description of the four-day trip from Mexico City 
to historic Cuernavaca, captivating Taxco and modern, fabulous Acapulco. Com- 
plete schedules, costs and reservation request blanks are found in these brochures. 

It is recommended that reservations be made early, and all requests for bro- 
chures, further information and reservations be directed to: 


W. M. Moloney, General Agent 
Burlington Railroad 

105 West Adams Street, Room 71] 
Chicago 3, Illinois 


being made for a reception and dinner dance to 
held Saturday evening at the Brook Hollow Coun! 


p.M. Tuesday. A special session on State and Loc 


Tax Problems will be held at 9:30 a.m. on Wedne 


(Completed programs will appear in a later issue of the 
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1957 Annual Meeting: 


New York and London 


® The Eightieth Annual Meeting 
of the American Bar Association will 
be held in New York, New York, 
and London, England, in July, 1957. 
Che New York portion of the meet- 
ing will be held sometime during 
the week of July 7, the specific dates 
later when the 


to be announced 


schedule of steamship sailings is 
available. 
the meeting will convene on 


rhe London portion of 
July 
24 with adjournment on July 30. 


Registration 


it has been known for 


some time that the Association. has 


Because 


accepted the invitation of the law- 
yers of England to meet in London, 
many requests for registration have 
come to the Headquarters office. In 
order to give all members an equal 
opportunity, registration will com- 
mence with the publication of this 
announcement. It will, therefore, be 
necessary for those who have hereto- 
fore attempted to register to renew 
their request in accordance with the 
procedure hereafter prescribed. 
Members desiring to attend the 
meeting should forward promptly to 
the RESERVATION DEPARMENT, AMER- 
BAR 1155 East 
60th Street, Chicago 37, Illinois, the 


ICAN ASSOCIATION, 
registration fee in the amount of 
$50.00. For those members who de- 
sire to attend only the New York 
portion of the meeting, the regis- 
tration fee is $10.00. Upon receipt of 
the registration fee, a questionnaire 
will be forwarded to the member re- 


questing certain information which 


should be supplied promptly. 


Transportation and 
Hotel Accommodations 


The Association has designated 
the American Express Company and 
Thomas Cook & Son as its exclusive 
agents for the purpose of arranging 
for transportation and hotel accom- 
modations in London. These agents 
will communicate directly with each 
member whose registration is ac- 
cepted and will furnish information 
as to transportation and hotel ac- 
commodations, as well as an attrac- 
tive choice of tours following the 
meeting. Because it is necessary, both 
from the standpoint of the Ameri- 
can Bar Association and from the 
standpoint of our hosts in England, 
that an official list of registrations be 
maintained, members are urged not 
to attempt private arrangements 
which might result in their failing 
to be accredited for the meeting. 

It is the earnest desire of those 
who have the responsibility for ar- 
ranging this memorable meeting to 
afford every member who wishes to 
attend the opportunity to do so. It 
is necessary, however, to respect the 
limitations which must be imposed 
and which are hereafter explained. 
Compliance with the procedures 
which have been established to meet 
the problems involved will insure 


fair treatment for everyone. 


Limitations on Attendance 


will be 
available to the American Bar Asso- 


Accommodations which 


ciation in London at the time of the 


meeting are limited and, because of 
the possibility that more members 
may desire to attend than can be 
accommodated, it is necessary to im- 
pose certain restrictions. Since these 
limitations exist and since this is a 
professional meeting, a member may 
be accompanied only by his or her 
spouse. It is hoped that it will not 
be necessary to refuse any registra- 
tion but in the event that more mem- 
bers and their spouses than can be 
accommodated desire to attend, pref- 
erence will have to be given to those 
members who have most regularly at- 
tended annual meetings of the As- 
sociation and those whose official 
positions require their attendance. 
In anticipation of the necessity of 
determining which registrants shall 
be given preference, it is now an- 
nounced that only those registrations 
which have been received by July I, 
1956, will be considered in such de- 
termination. Accordingly, accept- 
ance of the registration fee at this 
time is tentative, subject to final 
at a later 
date. Confirmed registrations will 


confirmation or return 
not be subject to cancellation after 
April 1, 1957, so as to entitle the 
registrant to a refund of the regis- 
tration fee. 


Future Announcements 

As further details with respect to 
the meeting and its program become 
available, future announcements 
will be published in the JouRNAL. 
Members are, therefore, requested 
to watch each future issue for such 
information. 
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Six Years of Growth: 


The National Moot Court Competition 


by Harman Hawkins - of the New York Bar (New York City) 


® Starting as a competition among the law schools around New York City, the 
National Moot Court Competition is now nationwide. It offers excellent training 
in the art of advecacy, and moot court team members from all over the country 
are afforded the opportunity of meeting some of the nation’s finest lawyers and 
judges, both socially and at the moot court bar. Mr. Hawkins tells the story of the 
first six years of the program, which is sponsored by the Young Lawyers Com- 
mittee of The Association of the Bar of the City of New York. 





® Shortly after World War II, Har- 
rison Tweed, then President of The 
Association of the Bar of the City of 
New York, asked the Young Lawyers 
Committee of the Association to sug- 
gest an appropriate activity for their 
committee. After considerable 
thought, the committee conceived 
the idea of a moot court competition 
among law schools. It was felt that 
such a competition would help de- 
velop the art of appellate advocacy 
among law students and establish 
closer relations among law students, 
bar associations and practicing law- 
yers. 

The first competition was among 
law schools in and around New York 
City. The response to the competi- 
tion was so great that successive com- 
petitions were held among an ever- 
increasing group of law schools. Fi- 
nally, in 1950, the National Moot 
Court Competition, open to law 
schools throughout the country, was 
instituted. 

For purposes of the national com- 
petition, the country is divided into 


254 American Bar Association Journal 


fifteen regions. In each region elim- 
ination rounds of argument are held 
among the participating schools in 
the region. The committee has been 
fortunate in having the support and 
co-operation of able and enthusiastic 
bar associations and law schools as 
regional sponsors. In 1955 each of 
the fifteen regions was represented 
by two or more law schools. 

The winners of the regional 
rounds in each region and in addi- 
tion the runners up in the larger re- 
gions advance to the final rounds, 
which are held in New York City at 
the House of The Association of the 
Bar of the City of New York. The 
winner of the final rounds is the na- 
tional champion. 

The National Competition is held 
annually in the late fall of each year. 
Invitations to participate are sent by 
the Young Lawyers Committee to all 
approved law schools in the United 
States. From the forty law schools 
which entered teams in the First An- 
nual Moot Court Competition, the 
number of participating law schools 





has grown to ninety which were 
represented in the Sixth Annual 
Competition in 1955. These ninety 
schools represent about three quar- 
ters of the approved law schools in 
the United States. 

The transcript of record on appeal 
that is used in all regional and final 
arguments is prepared and distrib- 
uted in the spring of each year by 
the Young Lawyers Committee. The 
record is wholly fictitious and pre- 
sents a case involving a subject of 
current nationwide interest. The rec- 
ord used in the Sixth Annual Com- 
petition involved a suit by a gasoline 
company against another gasoline 
company based on the anti-merger 
provisions of the Clayton Antitrust 
Act, seeking damages and equitable 
relief. The defendant had acquired 
and merged into itself a company 
which owned and operated a string 
of gasoline stations to which plain- 
tiff had formerly sold petroleum 
products. The record raised a num- 
ber of interesting questions concern- 
ing this much-discussed section of 
the antitrust laws. 

Records in past years have in- 
volved such questions as the appli- 
cation of the principle of federal 
pre-emption and the Fourteenth 
Amendment to peaceful picketing; 
the right of a university to discharge 
a professor because he had invoked 
the Fifth Amendment in refusing 
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(o answer questions put to him by a 
congressional committee regarding 
his Communist activities; the limita- 
tions imposed by the United States 
the United Na- 
tions Charter on a state statute re- 


Constitution and 


gulating the ownership of land by 
liens; the right of a person to re 
fuse to testify before a_ televised 
congressional hearing because of the 
Roman holiday atmosphere; and the 
liability of a rain-maker for damages 
caused by his activity. 

The conduct of the regional and 
final rounds of the competition is 
governed by a set of rules prepared 
by the committee which is sometimes 
supplemented for the regional 
rounds by rules promulgated by the 
regional sponsors. The rules are 
changed and improved from time to 
time in accordance with suggestions 
from the law schools and the experi- 
ence of the committee. 


A Distinguished Panel... 
The Moot Court Bench 


The judges who sit on the muot su- 
preme court benches before whom 
the students argue are prominent 
jurists and practicing lawyers. The 
bench before whom the National 
Championship and the runner-up 
teams argued in New York last De- 
cember consisted of Justice John M. 
Harlan, of the Supreme Court of the 
United States, presiding, Judge Stan- 
ley H. Fuld, of the Court of Appeals 
of the State of New York, Chief 
Judge John Biggs, Jr., of the United 
States Court of Appeals for the Sec- 
ond Circuit, Simon E. Sobeloff, So- 
licitor General of the United States, 
Professor Milton Handler, of Co- 
lumbia University, and Allen T. 
Klots, President of The Association 
of the Bar of the City of New York. 
The willingness of such busy and 
able judges and lawyers to spend the 
time and energy in preparing for the 
arguments and 
benches is in no small way respon- 
sible for the high calibre of the com. 
petition. 

Prizes are donated by public-spir- 
ited persons and organizations to be 


sitting on the 


awarded to law schools whose teams 
win distinction in the regional and 


The National Moot Court Competition 





The 1955 winners of the National Moot Court Competition receive congratula- 
tions from Mr. Justice Harlan. Standing (left to right) are Francis J. Larkin, 
Henry St. John FitzGerald, Mr. Justice Harlan, and James E. Hogan. 





final rounds. The law school whose 
team wins the national champion- 
ship is awarded possession for one 
year of The John C. Knox Award 
a Queen Anne silver cup named for 
the Chief Judge of the United States 
District Court for the Southern Dis- 
trict of New York and The William 
J. Donovan Prize—a cash award of 
five hundred dollars—named for the 
well-known lawyer, soldier and war- 
time head of the Office of Strategic 
Services, to be used in the further- 
ance of the law school’s moot court 
program. Possession of the Harrison 
Tweed Bowl, named for the dis 
tinguished lawyer whose interest was 
responsible for the founding of the 
competition, is awarded to the law 
school whose team submitted the 
best brief, to be held for one year. 

The American College of Trial 
Lawyers presented a prize to be 
awarded to the student making the 
best oral presentation in the final 
argument and an identical prize to 
be awarded to his law school. In 
addition, law book publishers pre- 
sent individual prizes consisting of 
valuable law books to the members 
of the student ‘teams. 


The team representing the George- 
town University Law Center won 
the 1955 National Championship. 
Its members were Henry St. John 
FitzGerald, James E. Hogan and 
Francis J. Larkin. Mr. Hogan was 
adjudged to have presented the best 
oral argument. The brief of the 
team from the University of Penn- 
sylvania Law School won the prize 

national 
Columbia 


for the best brief. Past 


champions represented 
University School of Law, the Uni- 
versity of Nebraska College of Law, 
Georgetown University Law Center, 
which has won the championship 
three times, and the University of 
\rizona College of Law. 

The competition has been enthu- 
siastically received by law students. 
Student teams came to New York 
from such far away places as Los An- 
geles, California; Willamette, Ore- 
Macon, Georgia, and many 
places to compete in the 
Sixth Annual Competition in New 
York. The American Law Student 
Association has gone on record as 


gon; 
other 


approving the competition and has 
given it active support. 
Law school faculty members have 
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given the competition favorable and 
hearty support. It is recognized as a 
valuable supplement to the regular 
law school curriculum. In some 
schools the appellate moot court pro- 
gram has been worked into the 
school curriculum in such a manner 
as to allow students academic credit 
for participation. 

The art of appellate advocacy, like 
most arts, is best learned and per- 
fected by actual practice. The Na- 
tional Moot Court Competition is 
the means of gaining such practice. 
It provides the case, the bench to 
argue before and the necessary im- 
petus. The students must and do 
prepare their briefs and their oral 
arguments well. If they are at all 
successful, they will argue before a 
number of able benches of different 
viewpoints on a case involving an 
important question of law. More- 
over, they must be prepared on short 
notice to argue the side opposite that 
on which they prepared their case. 
This aspect of the competition has 
sometimes been criticized, but it is 
the mark of an able advocate to be 
able to thoroughly understand the 
opposite side of his case. {n the final 
rounds of the 1954 Competition, 
twelve switches were required and it 
is interesting to note that the teams 
that were required to switch won 
their arguments eight times. The 
winning Columbia team was re- 
quired to switch twice during the 
arguments. This is indeed a tribute 
to the skill of these student lawyers. 

The National Competition has de- 
veloped interest in the art of appel- 
late advocacy within law schools. 
The benefits of the competitions are 
not limited to those students who 
make up the teams competing in the 
Competition. Many more students 
participate in elimination arguments 
within the law schools to determine 
the team which will enter the Na- 
tional Competition. A number of 
law schools throughout the country 
that formerly had no moot court 
program have developed such pro- 
grams under the impetus provided 
by the National Competition. 

The committee receives many re- 
quests for copies of records and 
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briefs. The demand has been so 
heavy that the supply of printed pa- 
pers from earlier competitions has 
been exhausted. A number of law 
school libraries have standing orders 
for complete sets of records and 
briefs from each competition. Law- 
yers request copies of briefs for use 
in connection with cases involving 
problems that are the subject of 
moot court cases. In the last year, for 
example, the committee has received 
requests from such people as a Jus- 
tice of the Supreme Judicial Court 
of the State of Maine and a Professor 
at the School of Industrial Manage- 
ment of Massachusetts Institute of 
Technology. 

The best briefs submitted on be- 
half of petitioner and respondent in 
the 1953 National Competition, to- 
gether with the transcript of record 
on appeal, have been reprinted in 
Pittoni, Suggestions on Brief Writing 
and Argumentation (2d ed., 1954, 
Foundation Press, Inc.) . In the pref- 
ace, Professor Pittoni comments: 

It is readily discernible to those 
who visit our courts, both trial and 
appellate, that there is a dearth of 
competent advocates. .. . 

In the forefront of this fight to re- 
vive flagging interest in training advo- 
cates is the Young Lawyers Commit- 
tee of The Association of the Bar of 
the City of New York. Six years ago 
it started the National Moot Court 
Competition among the law schools. 
This competition, through the hard 
work of this Young Lawyers Commit- 
tee, and the cooperation of other bar 
associations throughout the United 
States, has become a national institu- 
tion among law schools. In 1953 ap- 
proximately seventy law schools parti- 
cipated. The Young Lawyers Commit- 
tee of The Association of the Bar of 
the City of New York is responsible in 
part for jolting—perhaps even sham- 
ing—the law schools into training 
their students in the rudiments of 
advocacy. 


An aspect of the educational value 
of the competition that was probably 
not foreseen by its originators is il- 
lustrated by the observations of a 
professor of labor law in one of the 
Southeastern law schools. He report- 
ed that the enrollment in his labor 
law classes increased substantially in 
1954. He also noted that student in- 
terest in the subject had increased 





Beidler-Viken 


Harman Hawkins is Chairman of the 
Younger Lawyers Committee of The 
Association of the Bar of the City of 
New York. A graduate of Ambherst 
College and of the Harvard Law School, 
he was admitted to the New York Bar 
in 1947, 





throughout the Southeast during the 
year. He ventured the opinion that 
the fact that the 1954 Moot Court 
Record was based on a labor law 
question was an important factor in 
awakening this interest. 

Judges and lawyers who sit as moot 
court judges have often commented 
that the national competition is not 
a one-way street. They feel that by 
sitting on the benches they are ful- 
filling part of their obligation to con- 
tribute to legal education. In addi- 
tion, they enjoy and profit from their 
experience. 

The regional and final arguments 
are the occasions for social functions 
such as dinners, luncheons and recep- 
tions. In the final rounds in New 
York City, each round of arguments 
is followed by a reception which af- 
fords the participating students and 
moot court judges a chance to meet 
and talk to one another and to law 
students and members of the Bar 
who attend the arguments as specta- 
tors. Dinners are also held before 
each evening argument. Each law 
student team is invited to lunch by 
prominent New York City law firms. 
The value of these contacts to the 
students, lawyers and jurists and to 
the legal profession as a whole is dif- 
ficult to measure, but it cannot be 
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doubted that it is substantial. 

It is reported that a number of 
law firms scout the regional and fin- 
al rounds looking for prospective as- 
sociates. There are, of course, no rec- 
ords of how many employment con- 
tacts are so made, but the briefs and 
oral arguments of these students who 
have, in most cases, won the right to 
represent their law schogls through 
stiff competition, are an excellent 
measure of the calibre of the stu- 
dents. Certainly, the Competition af- 
fords opportunities that no number 
of interviews can provide. 

The National Moot Court Compe- 
tition is a year-round job for the 
Young Lawyers Committee. It is on- 


HARTFORD 


CHICAGO, ILLINOIS 


DALLAS, TEXAS 


ly possible through the co-operation 
of many people in all phases of the 
legal profession and its service or- 
ganizations. The Young Lawyers 
Committee provides the focus. The 
students, the sponsors and hosts, the 
judges, pseudo and real, the prize 
donors, the Pandick Press, which 
contributes its printing services, the 
contributors of funds and many oth- 
er people provide the enthusiasm, 
time, effort and money that are nec- 
essary for the continued success of 
the competition. 

The National Moot Court Com- 
petition has become a national in- 


stitution. It has fulfilled the fondest 


ASSOCIATION CALENDAR 


REGIONAL MEETINGS 





Hartford, Connecticut 
Spokane, Washington 
Baltimore, Maryland 


States Included 





(Northeastern Regional 


The National Moot Court Competition 


hopes of its founders and more. It 
has greatly broadened the use of the 
appellate moot court. The common 
meeting ground that the competition 
provides for the various branches of 
the profession has proved valuable. 
In addition, it provides a number of 
other collateral services which were 
not foreseen by its founders. The 
Young Lawyers Committee is plan- 
ning the Seventh Annual Moot 
Court Competition and with the 
continued support of all who have 
co-operated in past Competitions, 
the National Competition can make 
even more significant contributions 
to the legal profession. 


April 15-18, 1956 


May 31—June | and 2, 1956 


October 10-13, 1956 


Meeting) —Connecticut, Maine, 


Massachusetts, New Hampshire, New York, Rhode Island 
and Vermont (Cyril Coleman, General Chairman, 750 Main 
Street, Hartford 3). (Headquarters—Statler Hotel) 

(For information and reservations, write to the chairman.) 


BOARD OF GOVERNORS MEETING 





(Hotel Windermere) 


ANNUAL MEETING 





May 21 and 22, 1956 


August 27-31, 1956 
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American CIVIL PROCE- 
DURE. By William Wirt Blume. 
New York: Prentice Hall, Inc. 1955. 
$6.50. Pages 432. 

Drawing upon his experience and 
extensive scholarly research both as 
a practitioner and an instructor in 
civil procedure, Professor Blume has 
contributed this significant treatise 
as part of the Prentice Hall Law 
School series of which Dean Erwin 
N. Griswold is Editor-in-Chief. 

The title does not adequately re- 
flect the scope and theory of this 
work, since part of the volume 
“Claims for Relief’, is an analysis 
of the substantive law applicable to 
civil procedure with emphasis upon 
its application to the more custom- 
ary civil actions available in Ameri- 
can courts. 

While this is not the first publica- 
tion to stress the relationship be- 
tween procedural and_ substantive 
law by considering basic principles 
in terms of procedural application 
(Professor Blume frankly acknowl- 
edges his debt to fellow legal educa- 
tors in this regard), the treatise in- 
tegrates these principles of law with 
the conditions necessary for legal re- 
lief in a well organized manner. The 
value of the treatise is enhanced by 
a dependable, serviceable and com- 
prehensive index. 

The author first proceeds to iden- 
tify and clarify the various well 
known types of civil relief and to 
analyze the legal and factual condi 
tions which must ey’'t before the 
specific relief is obtusaable. 

Then 
“statement of 


follow chapters on the 
factual conditions” 
(pleading) , “proof of factual condi- 
tions”, “statement of legal condi- 
tions”, “finding of legal and factual 
conditions”, and “basis and form of 


judgment”. Each of the conventional 


types of civil actions is considered 
under these headings and the steps 
set forth to show “that all the sub- 
stantive conditions of the _ relief 
sought have been met”. 

The author's study appears to be 
of the survey type limited in the 
main to generalized statements and 
brief illustrations. To set forth fully 
“the legal and factual conditions for 
relief”, for even the most frequently 
used rights of action would require 
an encyclopedic work rather than 
the 400 pages devoted to this subject. 

Considering the space limitations, 
the author has included a remark- 
able number of references to illus- 
trative cases, statutes and secondary 
sources, both in his text and accom- 
panying footnotes, many of which 
contain references to earlier articles 
by the author on kindred and re- 
lated subjects. Almost every point 
covered is supported by at least one 
example, such as an approved form 
of pleading, instruction, finding or 
judgment from an adjudicated case. 

Part Two of the book, “Civil Ac- 
tion”, is more conventional in form, 
and under appropriate chapter and 
sub-chapter headings there are dis- 
cussed “commencement of a civil 
action”, “scope of a civil action”, 
and “trial of a civil action’. These 
procedural subjects are not, accord- 
ing to the author, directly related to 
the substantive conditions for relief, 
but are discussed for convenience in 
relation to the various types of relief 
analyzed in the first part of the book. 

The seasoned practicing attorney 
seeking the solution of a specific 
procedural problem of pleading, 
proof or form of jury instructions 
arising in his own bailiwick is not 
likely to find more than a hint of an 
answer in this book. Since it was 
written as part of a “Law School 
series” the law student or a young 
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practitioner may find in this bool 
a short cut and a helpful hint t 
further sources of information ij 
situations a little more complex 
than the great majority of simple 
cases. 

However, Professor Blume’s tech 
nique of analyzing the body of sub 
stantive law for procedural applica- 
tion, that is, as a statement of the 
conditions upon which relief may be 
obtained in the courts, offers an in- 
sight to their inseparable relation- 
ship not often afforded either the 
law student or the lawyer by other 
legal writers. 

While there are many references 
to illustrations gleaned from twelfth, 
thirteenth and other early century 
decisions of the English common law 
courts, there is no attempt to pro- 
vide an extensive historical  pan- 
orama of the development of civil 
procedure in the field of Anglo- 
American law. 

However, after reading this book 
one cannot escape the conclusion 
that the rule of common sense seems 
to have been applied in the develop- 
ment of civil procedure and that the 
American legal system has grown to 
its present stature (not yet fully ma- 
ture) as the result of the contribu- 
tions by highly trained lawyers and 
teachers of law. 

Nat SCHMULOWITz 
San Francisco, California 


Tue GREER CASE. By David 
W. Peck. New York: Simon & 
Schuster. 1955, $3.75. Pages 209. 

If one cannot personally experi- 
ence the excitement and challenge 
which a will contest offers, especially 
when there is a race between liti- 
gants to gather together all the per- 
tinent facts, the next best thing is 
Justice Peck’s book dealing with the 
celebrated Greer case which was ap- 
pealed to the court over which he 
presides in New York. All the in- 
gredients of good courtroom drama 
were present in the case—a substan- 
tial fortune, an illegitimate child, a 
colorful woman who died leaving her 
entire estate to an educational insti- 
tution, and the scores of friends, serv- 
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ats and acquaintances, who knew, 
o: claimed to know, the deceased. 
[he precise question before the 
court was whether Harold Sugar was 
the son of Mrs. Greer and a Boston 
doctor whom she knew for a brief 
time in her youth; if he was, he was 
entitled to inherit at least half of 
her estate, and, if he could prove 
that Mrs. Greer had not been men- 
tally competent to make a will, he 
had the right to receive all of it. 
In the face of unusual structural 
difficulties arising out of the material 
on which his book is built, Justice 
Peck has handled the 
from one episode to another with 
dexterity. His 
descriptions of characters and events 
are effective, and his style is convinc- 
ing and particularly well suited to 
his theme. Portions of the book are 
devoted to a question and answer 
transcript of the more important tes- 
timony introduced at the trial. 


transitions 


smoothness and 


No one reading The Greer Case 
will fail to note the painstaking 
preparation by the 
each of the interested parties, and 
one feels that, when all the evidence 
is finally assembled, little else of 
consequence could have been intro- 
duced in the trial of the case. The 
surprise ending should satisfy the 


attorneys for 


most exacting mystery fans. 

Justice Peck has brought an ex- 
ceptionally keen judicial intellect to 
one of our busiest appellate courts. 
His book is in every respect worthy 
of him. It should prove to be absorb- 
ing reading for every judge, lawyer 
and trust officer, and others should 
enjoy this unusual and _ exciting 
story. 

LAURENS G. HASTINGS 
Chicago, Illinois 


Tue CHALLENGE OF LAW 
REFORM. By Arthur T. Vanderbilt. 
Princeton, New Jersey: The Prince- 
1955. $3.50 


ton University Press. 
Pages 194. 

This is a book which ought to be 
read by every lawyer and judge in 
the United States. Not only does it 
deal with the most important ques- 
tion confronting the legal profession 


of the country, but it gives answer to 
that question out of the experience 
of a great lawyer, a great judge and 
one who has made a greater contri- 


bution to the cause of improving the 
administration of justice than prob- 
ably any other man now living. As a 
trial lawyer, as dean of a law school, 
as a nist prius judge and finally as 
Chief Justice of one of the great ap- 
pellate courts of our country, he has 
been striving for nearly a quarter of 
a century to secure a better admin- 
istration of justice in the courts. It 
was he who as President of the Amer- 
ican Bar Association took the lead in 
the program inaugurated by the As- 
sociation in 1937; it was he who se- 
cured the adoption of the program 
by New Jersey a few years later and 
as Chief Justice of the Supreme 
Court made the program an out- 
standing success in that state; and it 
was he who founded the Institute of 
through 
which he is endeavoring to carry the 


Judicial Administration 
program to the other states of the 
Union. 

This book is based upon the Wil- 
liam H. White Lectures, delivered 
by Chief Justice Vanderbilt at the 
University of Virginia last spring. 
To these, which dealt primarily 
with procedural reform and the im- 
provement of judicial machinery, he 
has added an interesting and impor- 
tant chapter on the need of reform 
in the substantive law. The basic 
subjects dealt with are: (1) selection 
of judges and jurors; (2) simplified 
judicial structure and procedure; (3) 
effective administration and less de- 
lay; and (4) modernization of the 
substantive law with special refer- 
ence to the value of law centers. 

In dealing with judicial selection, 
Chief Justice Vanderbilt in a brief 
review shows how popular election 
of judges came to be adopted in most 
of the states as a result of the equal 
itarian movement of the Jacksonian 
era and how it has resulted in a 
method of judicial selection unknown 
anywhere else in the civilized world 
except in Soviet Russia. He points 
out the weaknesses inherent in the 
system and advocates the adoption 
of the American 


Bar or Missouri 
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plan of selection as the obvious rem- 
edy. He deplores the fact that in half 
of our states jurors are selected by 
politically elected officials and points 
to the remedy, which is the creation 
of bi-partisan jury commissions to 
select jurors on a non-partisan basis. 

Elimination of the complicated 
court structure which prevails in 
many states, with substitution of one 
court of general jurisdiction and one 
appellate court, and with a system of 
intermediate appellate courts for the 
larger states, will greatly simplify lit- 
igation. Vanderbilt advocates this 
but also points out that with it must 
come abolition of the distinction be- 
tween actions at law and suits in 
equity, control of procedure by rule 
of court and elimination of techni- 
calities in the rules of evidence as 
well as in procedure. Trials must be 
made inquiries into truth that jus- 
tice may be done, and not mere 
games of skill or chance. What Dean 
Wigmore has called the sporting 
theory of justice resulting from tech- 
nicalities and surprise has no proper 
place in the world in which we are 
living. 

More effective administration is 
one of the crying needs of the courts 
and this can be achieved only by 
placing supervision of the judicial 
system in a presiding judge or coun- 
cil with power to assign judges to 
service where needed and with an 
administrative agency to keep ac- 
curate records of work done and to 
make recommendations as to what 
is needed. The Administrative Office 
of the United States Courts in the 
federal system and like administra- 
tive agencies in New Jersey and some 
of the other states have demonstrat- 
ed the greater efficiency that can be 
achieved when such an agency is set 
up to assist an administrative judge 
or council clothed with adequate 
supervisory powers. 

In his concluding chapter, which 
was added after the delivery of the 
lectures, Chief Justice Vanderbilt 
points out that reform of administra- 
tion is not enough. It is of supreme 
importance that the substantive law 
be modernized and brought into har- 
mony with the new conditions of life 
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which have resulted from the great 
strides made in recent years by sci- 
ence and invention. As a result of 
these we are literally living in a new 
world and the rules of law which 
grew out of the life of the last cen- 
tury no longer suffice. Law centers 
providing adequate means of study 
and research are needed in addition 
to the work that is being done by the 
American Law Institute, the Com- 
mission on Uniform State Laws and 
the various law school faculties. 

Forward-looking lawyers and judg- 
es will find Chief Justice Vander- 
bilt’s lectures informative and _ in- 
spiring and will be largely in 
agreement with everything that he 
has to say. I think that he does not 
attach sufficient importance to the 
great work that has been done and 
is being done by the American Law 
Institute or to what is being done by 
the Judicial Councils in the federal 
system, and that he is too pessimistic 
as to what may be expected of the re- 
cent Court Administration Act of 
New York. These, however, I regard 
as comparatively inconsequential 
matters in what is unquestionably an 
outstanding analysis of the many 
problems involved in improving the 
administration of justice 
courts. 

The future of American institu- 
tions depends in large measure on 
how the legal profession reacts to the 
challenge of law reform which Chief 
Justice Vanderbilt has so ably pre- 
sented; and so I close, as I began, by 
saying that this is a book which 
should be read by every lawyer and 
judge in the country. To this I will 
add that any lawyer or judge who 
wishes to keep abreast of the thought 
of the profession can not afford to 
miss it. 


in our 


Joun J. PARKER 
Charlotte, North Carolina 


Fountain OF JUSTICE. A 
Study in the Natural Law. By John 
C. H. Wu. New York: Sheed & Ward, 
1955, $3.75. Pages 281. 

When a Chinese scholar, a devout 
Christian and a learned jurist, whose 
mind has traversed continents and 
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centuries and overcome the obstacles 
of language, comes to us and speaks 
in beautiful diction and high praise 
of our common law and our juris- 
prudence as the hope of the world, 
is it not an event worthy of our 
most earnest consideration? I hum- 
bly implore and respectfully urge 
the members of our profession, and 
all Americans interested in the foun- 
dations of our way of life, to listen 
with their hearts to what Judge Wu 
has said, remembering the adage, 
ear cannot hear until heart has lis- 
tened. 

The very best that I can possibly 
say for Fountain of Justice is better 
said by the book itself. I shall, there- 
fore, quote to the extent of space 
allowed, saying myself only those 
things which ought to be said and 
which are not in the book. It is 
quite difficult, however, to make se- 
lections, and actually painful to ex- 
clude when all is so good. 

Readers familiar with the inter- 
esting exchange of letters between 
Justice Holmes and Judge Wu will 
have some acquaintance with the 
author. He was born in Ningpo, 
China, and was graduated from the 
Comparative Law School of that 
country. He attended the Universi- 
ties of Paris and Berlin on a fellow- 
ship from the Carnegie Foundation 
for International Peace. He received 
his J. D. degree from the University 
of Michigan Law School and was a 
research scholar in jurisprudence at 
Harvard under the direction of 
Dean Pound. He has served as Pro- 
fessor of Law and Dean of the Com- 
parative Law School; was, for a 
time, a member of the faculty of the 
University of Hawaii and, at present, 
is Professor of Law at Seton Hall 
University Law School, New Jersey. 
He was for a time Chief Justice of 
the Provisional Court of Shanghai; 
helped draft the Constitution of 
China; and from 1946 to 1949, he 
served as Minister Plenipotentiary 
to the Holy See. He has published 
books and articles on law in Chi- 
nese, French, German and English. 
The judge writing this review ar- 
dently wishes that lawyers whose 


briefs he must read had a similar 
mastery of the English language. 

Such noted historians as Dawson 
and Toynbee have been telling us 
that the civilization which we are 
striving to preserve in the world is 
Christian civilization. Judge Wu's 
book supports that thesis. The cours« 
of the author’s life and study, like 
the course of civilization itself, has 
followed the sun from east to west. 
He has drawn from the wisdom of 
Confucius, Lao Tse, the Hebrew 
prophets, the Greek philosophers, 
the Roman jurisconsults, the scho 
lastic philosophers and the founders 
of our own Republic. He sustains 
his argument in a lawyer-like way 
by citing cases which range from the 
earliest Year Books to the most re 
cent American reports. He quotes 
the great legal publicists from Brac- 
ton to Blackstone, from More to 
Maitland, and from the opinions of 
such judges as Coke, Holt, Mansfield, 
and judges presently serving in ou 
state and federal courts. 

In summary he makes it clear 
that the degree of perfection which 
our law has attained is due to the 
infusion of Christianity. He states, 
however, “You will note that in such 
cases Christianity is introduced not 
as a supernatural religion, but as a 
vehicle of the precepts of Natural 
Law and justice.” He says further: 

Christ does not enter into the court- 
room as the Lawgiver whose words are 
legally binding on the judges. No, His 
kingdom docs not belong to this 
world. The common-law judges have 
quoted His words just as the judges 
of ancient China would quote the 
words of Confucius. But just as it is 
impossible to understand the old Chi- 
nese jurisprudence without a knowl- 
edge of Confucianism, so it is impos- 
sible to grasp the spirit of the common 
law without taking account of the 
permeating influence of Christianity. 
He explains: 

Whatever you may say of its defects, 
which are incidental to all human in- 
stitutions, there can be no denying 
that the cominon law has one advan- 
tage over the legal system of any coun- 
try; it was Christian from the very 
beginning of its history. 

In connection with the laws of 
Ethelbert, which saw the light around 
600 A.D., Maitland writes, “Germanic 
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law has no written memorials of the 
days of its heathenry. Every trace, but 
the very faintest, of the old religion 
has been carefully expurgated from 
all that is written, for all that is writ- 
ten passes under ecclesiastical hands. 

Thus we may guess that a new force 

is already beginning to transfigure the 

whole sum and substance of barbaric 
law, before that law speaks the first 

words that we can hear.” . 

After the Norman Conquest, holy 
and learned clerics like Lanfranc, St. 
Thomas a Becket, John of Salisbury, 
and many others continued to infuse 
natural-law principles into the com 
mon law. . 

The relevance of the Christian faith 
to law can be proved empirically by 
the history of jurisprudence. When I 
compare the jurisprudence of non- 
Christian nations with the jurispru 
dence of the Christian nations, I can- 
not help observing that the latter is 
decidedly superior in quality. For one 
thing, there is a far greater respect for 
the dignity of man as man. . . . The 
historian of English law, Theodore 
Plucknett, has told us that “the 
Church brought with it moral ideas 
which were to revolutionize English 
law.” 

Judge Wu is convinced that the 
nobility of our law has its source in 
“a light that comes from the Holy 
Law of Sinai and from the sermon 
on the Mount of the Beatitudes”, 
and he considers it needless to say 
that “What was once necessary for 
the origin of our system of law re- 
mains necessary for its maintenance 
and survival.” 

While avoiding an antagonistic 
attitude, Judge Wu makes clear the 
error in modern legal theories that 
attempt to discredit natural law. 


The fault of the nineteenth-century 
jurisprudence in American law lay not 
in its assertion of the natural rights of 
men, but in its failure to think more 
of the natural duties. Instead of tak- 
ing the human being in the fullness 
of his personality and humanity for 
its ideal, it took the abstract individual 
for its norm, the merest skeleton of 
man which easily merged into the 
“economic man.” The “economic 
man” gave birth to captains of indus- 
try on the one hand, and mere cogs of 
the social machine on the other. The 
world has been divided between in- 
dividualistic utilitarians and socialistic 
utilitarians, and at the core of both is 
a materialistic philosophy of life, 
which in jurisprudence finds its ex- 
pression in positivism. .. . 


It remained for the totalitarian state 
of the anti-Christian stamp—the state 
which has deliberately, or at least as 
a matter of fact, broken every tie with 
a supreme divine law—to reveal to the 
world the true countenance of juridi 
cal positivism. .. . 

Juridical positivism which attributes 
all authority to the state and reduces 
the manifold sources of the law to the 
one single stream of legislation has 
placed the law and the judicial func- 
tion in a false perspective. When the 
starting point is wrong, everything 
else is wrong, except when one acci- 
dentally forgets about one’s theory. 
Unless the jurist remembers that jus- 
tice is the sole purpose of law and 
love is the fulfillment of justice, he 
may be a master of legal technicalities 
but he does not really know the law. 


But on the whole the common law . 


judges have adhered, whether con- 
sciously or unconsciously, to the sound 
tradition. 


The book 


dispels the confusion of our time by 


is full of wisdom. It 


returning to first principles. It is a 
wonderful compliment to our pro- 
fession. I hope the profession will 
recognize it. 

Rosert N. WILKIN 
Charlottesville, Virginia 


Lire WITH FIORELLO. By 
Ernest Cuneo. New York: The Mac- 
millan Company. 1955. $4.00. Pages 
209. 

Mr. Cuneo has written a readable 
tribute to his old boss, Fiorello La 
Guardia. He serves the reader a 
string of anecdotes laced with the 
piquant taste of political mythology, 
St. George and the Beanstalk trans- 
ported to the Twentieth Congres- 
sional District of New York City. 
This fought Tammany 
braves as traditional 
bankers. La 
packed with the ingredients from 
which such folk-lore can be boiled 
without more than a minor evapora- 
tion of the truth. This is the man 
who, as Mayor, read the comics to 
New York City. A public relations 


cowboy 
well as the 
Guardia’s life was 


genius. 

If La Guardia was an ambiguity, 
he attracted the public eye with a 
consistency usually associated with 
a brigade of press agents. Cuneo’s 
portrayal illuminates this particular 
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talent repeatedly. A man’s ability to 
inhabit the headlines may be an in- 
consequential trait. However, it is a 
convenient theme for biographers in 
that it throws no shadow. The bad 
side of it is merely a hunger for the 
transient, warm glow of the public’s 
attention. This may raise eye-brows 
but it will not lift scalps. 

Aside from Fiorello’s genius for 
being newsworthy, Mr. Cuneo has 
revealed other characteristics by fo- 
cusing on the best aspects of episodes 
lucidly recalled. Cuneo knew La 
Guardia well, both as his law clerk 
and later as an intimate associate. 
He has drawn his portrait with the 
rich, broad strokes of the outdoor 
advertiser’s artist, who wants to hit 
his audience in the eye with the 
wonder of his message, from five 
blocks away and ten stories up. 
Cuneo’s book will gild the memory 
of his old friend. Which of us will 
quarrel with such a bias? The repu- 
tation of us all must some time cross 
the forbidding desks of the obituary 
writers. And we will not be there to 
sing our praise. In fact, thank God 
for friends. 

The weakness of this book is that 
it is limited to the experiences of the 
author during a short, although 
busy, period of La Guardia’s life. 
Cuneo did not know La Guardia in 
his early years when the myriad 
talents were being forged into what 
almost surprisingly became a nation- 
al force. Nor can Cuneo testify as to 
what turned this powerful, little 
man against the wind-mill-dragons 
of private enterprise, or what made 
the Little Flower pin the tattered, 
rag banner of the people to his 
spear, for the good of his soul and 
his political future. In all honesty 
this book does not presume to be 
the definitive work on La Guardia. 
It is simply a collection of radiant 
stories about a departed friend, illus- 
trated by thirty-two well selected 
photographs. The pictures may tell 
us as much about this political pixie 
as the text. 

The book is quickly read. While 
some sections may be skipped by 
many laymen, they will be engross- 
ing to lawyers. As an example I cite 
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the several pages on the depression- 
spawned home and farm mortgage 
discount plan, which Fiorello al- 
legedly tied a can to, and the sales 
tax which Cuneo says four hundred 
Congressmen were for and only 
La Guardia and four others were 
against, and which, with the help of 
parliamentary procedure, publicity 
and the people, La Guardia beat, 
taking “Soak the Rich” as his text. 

The Little Flower was not over- 
flowering with admiration for our 
profession. Pick any respected group 
at the Bar. You can gather a slur to 
match it, reaped from this book. We 
were named many things by Fiorello. 
Perhaps we should forgive him. His 
client was the working man, a multi- 
tude which retained him with its 
votes. And a lawyer who tries his 
cases in the legislature and in the 
newspapers must, like his brother at 
the bar of justice, be single-minded 
in his advocacy. Fiorello can not be 
understood until one realizes that 
his career was more crusade than 
litigation. His case was the case ol 
the People against the Power. He 
was in court fighting that case all of 
all his life. 

RoBERT COULSON 

New York, New York 


WwW ILLIAM ROBINSON PAT- 
TANGALL OF MAINE,—LAW- 
YER, JUDGE, AND POLITICIAN 
—Compiled by Raymond Fellows, 
Chief Justice Maine Supreme Judt- 
cial Court and Edward J. Conquest 
of the Penobscot Bar. Privately pub- 
lished, 1955. 

William Robinson Pattangall or 
“Patt” as he was called by friend and 
foe alike, was one of the most re- 
markable that the State of 
Maine has ever produced. Born at 
the close of the Civil War in the 
little Washington County village of 
Pembroke at the eastern margin of 
the state, he was graduated from 
the state college at Orono at the age 
of nineteen; immediately married; 


men 


went off to sea in a sailing vessel for 
two years; worked in shoe factories; 
taught school; studied law; and en- 
tered practice in his home county 
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at the age of twenty-eight. Subse- 
quently practicing law in Bangor, 
Waterville and Augusta, and during 
much of the same time serving also 
as a newspaper editor, he took a 
vivid interest in politics, briefly as a 
Republican, then for many years as 
a Democrat, and finally when the 
New Deal came in as a Republican 
again. He served four years in the 
legislature, three as mayor of Water- 
ville, two as attorney general, ran as 
his party’s candidate for member of 
Congress once and governor twice; 
was appointed to the supreme court 
by the governor who had defeated 
him, became chief justice by the ap- 
pointment of another political op- 
ponent, and at his own request, 
became again a lawyer on reaching 
the retirement age of seventy. Under 
the Maine law he could have become 
an active retired justice, remaining 
on call in the judiciary at a reduced 
salary, but he was eager to go back 
to private life. He became president 
of one of the largest banks in the 
state and at the same time practiced 
law actively almost to the day of his 
death on October 21, 1942. 

Admired unreservedly by his 
friends and unwillingly by the very 
foes who feared the needle of his 
tongue and pen; loved devotedly by 
his associates and inadvertently by 
many of his opponents, he was 
known and will long be remembered 
from Calais to Kittery and north- 
ward from the coast to Fort Kent. 
In the State of Maine his interests 
were concentrated; outside the state 
he was little known. 

This book is primarily an attempt 
to perpetuate his meniory within his 
home state but it nevertheless may 


well have interest to other readers 


as an entertaining study of a forceful 
personality. 

It is a book of 213 pages which 
set out to be a reprint of the Meddy- 
bemps Letters and Maine’s Hall of 
Fame, long out of print, which 
“Patt” wrote for Maine newspapers 
in the early 1900's. Simply to carry 
out that purpose would be of cir- 
cumscribed interest today. With the 
long since dead and mostly forgotten 
politicians whom these sketches pur- 


port to dissect, there is today even 
in Maine little concern’ except 
among the decreasing number of 
persons who remember the period. 
Outside of Maine the sketches can 
have no meaning at all. 

Keen, acid and bitter, violently 
partisan, they were hastily written 
journalistic They did 
help to turn out of power the po 
litical oligarchy which controlled 
the state. But in style and form the 
sketches were throwbacks to the viv- 
id, ultra partisan political pamphlet- 
eering rife in the early part of the 
1800's. The reader today is averted 
by the display of unbridled preju- 
dice, and while admiring the bril- 
liance of the expression can but sym- 


lampoons. 


pathize with the persons who were 
splashed with the acid of the writer's 
virulence. The curiosity of the read- 
er who has heard of these Maine 
political feuilletons is soon sated, 
but he can visualize the joy of many 
of the original readers at the squibs 
thrown at the political leaders of the 
party in power in Maine. Such at- 
tacks appeal to the lowest instincts 
of readers who are not friends of the 
persons attacked but lose their tang 
when the occasion which produced 
them has passed. 

One suspects the motives of the 
writer of such diatribes,—and when 
one learns that he had abandoned 
the majority party after it snubbed 
him, one discounts what he said, 
though the political effect of what 
was said must be conceded. 

But fortunately the book goes be- 
yond this inadequate purpose. Its 
first seventy pages outline a unique 
life. 

“Somebody ought to write a book 
about ‘Patt’” Maine lawyers have 
been saying for over a decade. The 
foreboding thought has become 
prevalent that the time would pass 
when competent contemporaries 
would be available to tackle the dif- 
ficult job of describing and apprais- 
ing him. Now that job has been 
done competently by two men who 
knew him well—one a_ practicing 
lawyer who has collected and sifted 
a mass of facts and legends; the 
other the Chief Justice of Maine’s 
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highest court, a man who has an 
inimitable literary gift and who 
loved “Patt” though he had little 
use for ““Patt’s” politics. 

Readers outside of Maine will get 
a clear-cut but necessarily incom- 
plete picture of a man of intense 
individuality who bit into the life of 
his time. The Maine readers for 
whom the book is intended 
be confirmed in their impressions. 
not know 


will 


Those readers who did 
“Patt” will get acquainted with a 
keen mind sharpened by self-educa- 
tion and by a life rich in experiences 
with everyday men and _ affairs. 
“Patt” cut sharply through pretense 
and pomposity. He disliked formal- 
ity—as a judge he would try to get 
on the bench before the court crier 
had gone through the ritual. But 
nobody took any liberties with him. 

He was a man’s man, quick with 
an apt story or an alert and often 
startling suggestion to meet every 
problem. The book revels in in- 
stances of his unexpectedness, and 
many more might be told. 

His appearance is well portrayed 
in the frontispiece. Those who knew 
him will never forget his eyes; deep 
and dark like pools of water, at one 
moment they were childlike in their 
appeal for sympathy and under- 
standing, then a shadow would ob- 
scure the pools and they would be- 
come tired and worldweary. 

Indeed there was no one like 
“Patt”. The book gives the truth on 
which the legends in Maine are be- 
ing built. Notwithstanding the fact 
that he started life as a writer of 
scurrilous political squibs, he out- 
grew his early vagaries, established 
himself in the confidence of his fel- 
low citizens, and became one of the 
greatest of the state’s chief justices. 
But it is as “Patt” and not as a judge 
that he will be remembered. And 
the book shows why that is so. 

CLEMENT F. ROBINSON 
New Brunswick, Maine 


A MERICAN FOUNDATIONS 
AND THEIR FIELDS. Seventh 


Edition. By Wilmer Shields Rich. 
New York: American Foundations 











Information Service. 1955. $35.00. 
Pages 744. 

One can read the opinion in the 
Dartmouth College Case and find in 
it the words “‘founder” and “‘founda- 
tion”, but it is doubtful that Chief 
Justice Marshall anticipated the in- 
crease in numbers or the growth in 
size of American foundations. Their 
gifts and benefactions have been 
enormous. They have been praised 
and reviled. They have been investi- 
gated by Congress. They are the sub- 
ject of a current series in the New 
Yorker and 4,162 of them have been 
succinctly described in this reference 
book which is valuable to lawyers in 
trust and corporate practice and to 
lawyers who represent foundations. 

The entries are alphabetical, by 
state, on double-columned pages 
and give the name and address of 
the foundation and the names of the 
officers and trustees. The legal struc- 
ture is given and the date of estab- 
lishment. Included also are the 
names of the donor or donors, the 
purpose and character of the gift 
and its geographical limitations, if 
any. The foundation’s methods and 
policies regarding grants and its cur- 
rent fields of interest are catalogued, 
and there are added current finan- 
cial data about the foundation’s 
assets and grants. 

The information contained in the 
entries has been furnished by the 
foundations themselves or has been 
secured from public records. The 
editor cautions the reader that not 
all American 
cluded and further warns that no 
one really knows how many founda- 
tions there are, 
central recording agency. 

There are approximately 
hundred foundations being estab- 
lished each year in the United States 
at the present time. A great majority 
of those included in this book are 
corporate in structure. The editor 
has not included the endowed edu- 
cational and religious institutions 
but has listed community trusts. 

In addition to the alphabetical 
entry of the description by states in 
the body of the book, the editor has 
prepared an index of foundation 


foundations are in- 


since there is no 


two 
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names and a separate index of the 
fields in which the foundations are 
listed, both of which features will 
facilitate its use by the interested 
attorney. 

Joun C. LEARY 
Chicago, Illinois 


Tue JUDICIAL PROCESS 
AMONG THE BAROTSE OF 
NORTHERN RHODESIA By Max 
Gluckman. Glencoe, Ill.: The Free 
Press. 1955. $6.75. Pages xxiii, 386. 

Perhaps there is something “new 
under the sun”! This volume is an- 
other exhibit tending to show that 
this generation may be witnessing 
the birth of a new social science— 
legal anthropology. Like the trail- 
blazing of Minnesota’s Dr. Hoebel 
(see the review of his The Law of 
Primitive Man, 41 A.B.A.J. 255, 
March, 1955), Professor Gluckman, 
a social anthropologist from Eng- 
land’s University of Manchester, 
builds methodically but surely upon 
actual cases revealing the law-ways 
of contemporary primitives. He re- 
ports in some detail sixty cases 
gleaned from his thirty-month study 
of the Lozi, a farming-fishing-herd- 
ing folk who move in and out of 
their periodically-flooded upper 
Zambezi Valley. The Lozi are the 
ruling people of a number of tribes 
collectively called the Barotse. The 
Lozi tradition describes their law as 
given by God; the law is thus bind- 
ing upon king and subject alike, a 
government under law. 

The African kutas are multiple- 
judge courts. The judges do all of 
the examining and cross-examining, 
the latter being effectively used, as 
with us, as the chief means of secur- 
ing true testimony. At the end of the 
trial, the judges render individual, 
oral judgments—according to senior- 
ity—until the chief justice is reached; 
his judgment summarizes the adju- 
dication and becomes the final judg- 
ment which is referred to the king 
for confirmation. The procedure is 
a well-organized, logical process, 
completely free of the invocation of 
magic or of supernatural powers. 
Due process and the presumption of 
innocence are clearly recognized. 
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There is no separation of judicial 
and executive powers and no divi- 
sion between civil and criminal law, 
but the judges seek to settle disputes 
and restore social equilibrium with 
what may well be called an enlight- 
ened awareness of the social func- 
tion of law. The Lozi have no writ- 
ten law and do not follow case 
precedent. Pleadings are oral. There 
is no technical procedure. They 
have no lawyers. Yet, their judicial 
process “corresponds with, more 
than it differs from, the judicial 
process in Western society”. 

Custom lies at the heart of Lozi 
law, but it is not ancient but current 
custom which tends to become crys- 
tallized into patterns of expected 
norms of conduct. Accordingly, 
these native courts enforce a stand- 
ard which seems strikingly like our 
“ordinary, prudent man”. Where 
the facts of a case bring it within a 
rule of law, the kuta enforces the 
rule; if no rule is applicable, the 
court seeks to apply equity and jus- 
tice in deciding the case. These rules 
are far from rigid; they are not only 
stated in terms of flexible standards 
(such as “wrongdoer” and “reason- 
able man”) , but their interpretation 
is colored by the social values of the 
community and the facts of the par- 
ticular case. Thus, the Lozi meet the 
paradoxical demands for certainty 
and justice much as Cardozo found 
that we have: A positive rule satisfies 
the need for certainty, but its elastic 
and flexible terms permit individual 
justice. An element of “uncertainty 
in law” is shown to be an essential 
in a practical and workable legal 
system. The Lozi deduce men’s mo- 
tives from their conduct as measured 
by custom and accepted usage; their 
judicial process, accordingly, be- 
comes psychological as well as ethi- 
cal. Lozi law often emerges as far 
from “primitive”. 

Primitive law, in the hands of an 
anthropologist, has a freshness and 
vitality rarely found in works of his- 
torical jurisprudence. The merits of 
the case-system as a technique for 
the study of law in action are well 
known; Professor Gluckman’s use of 
the method here shows how effec- 
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tively it can be employed in present- 
ing primitive law. The author has a 
considerable background in law, but 
his approach is sociological rather 
than legalistic. This, coupled with 
the primitive and African character 
of the material, permits an Ameri- 
can lawyer to examine the real fun- 
damentals of a sound judicial proc- 
ess with a detached objectivity he 
could never achieve through a legal- 
istic study of our own body of law. 
Admittedly, this book will scarcely 
have a wide, general appeal to the 
American Bar, but those lawyers 
who read it will, I feel sure, find the 
experience an interesting and pro- 
vocative side-trip into the generally 
neglected area of contemporary 
primitive law. 
DiLtarp S. GARDNER 


Supreme Court Library 
Raleigh, North Carolina 


Comparative STUDIES IN 
COMMUNITY PROPERTY LAW. 
Edited by Jan P. Charmatz and Har- 
riet S. Daggett. Baton Rouge: Louisi- 
ana State Press. 1955. $5.00. Pages 
ix, 190. 

Although only eight states have 
community property laws, the grow- 
ing importance of some of those 
states in the nation’s economy is rap- 
idly increasing the number of law- 
yers in non-community property 
states who are confronted with com- 
munity property problems. This 
book, which is a reprint of articles 
originally published in Volumes 14 
and 15 of the Louisiana Law Re- 
view, will be extremely  use- 
ful to such attorneys as a primer in 
the field of community property 
law. In addition, the book will be of 
interest to those who practice in 
community property jurisdictions, 
since it affords a rapid means for 
locating the many areas of identity 
among the various community prop- 
erty laws, and also for discerning the 
relatively few fields in which there 
are sharp differences. 

The book consists of eight arti- 
cles, each of which deals with the 
community property laws of a single 
state. In addition, it contains a 
translation of an article concerning 


proposed improvements in the com- 
munity property laws of France, 
For some states, such as Arizona, 
Nevada and Washington, the book 
offers the only available comprehen- 
sive treatment of their community 
property laws. The discussion of the 
Texas laws is also comprehensive; 
and, although numerous other text- 
books and general articles pertaining 
to the laws of that state are avail 
able, the article in this book is the 
best succinct résumé of the subject. 
Some of the other articles are more 
limited in scope, such as the Califor- 
nia article which discusses the treat- 
ment of personal injuries under 
‘the community property laws of 
that state, and the Idaho article 
which deals with the rights of cred- 
itors. However, despite the seemingly 
narrow scope of the last two arti- 
cles, much in the nature of general 
information about the laws in those 
jurisdictions can be found therein. 
Doubtless, the average attorney will 
glean little from the article on 
French law except some mildly in- 
teresting facts about the current sta- 
tus of the law in a nation which was 
one of the two immediate parents 
of the community property system 
in this country. 

This reviewer can vouch only for 
the accuracy of the article on Texas 
law. However, the reputations borne 
by the authors of all of the articles 
would seem to afford positive guar- 
anties that all are equally accurate. 

The book is very readable; by and 
large, the information contained 
therein is interesting; and it is cer- 
tain to provide valuable source ma- 
terial for innumerable lawyers, both 
within and without community prop- 
erty states. Unfortunately, the book’s 
proof-readers must have dozed, for 
as many as two and three obvious 
errors on.a page are not infrequent, 
and on at least one page there are 
three errors in eight lines. While 
such errors do not detract from the 
literary merit of the book, or from 
its utility, they are minor irritants 
which mar what otherwise is an ex- 
cellent work. 

R. DEAN MoorHEAD 
Austin, Texas 
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Review of Recent 
Supreme Court Decisions 


Aliens... 
subpoena of naturalized 
citizen 

=" United States v. Minker, Falcone 

v. Barnes, 350 U. S. 179, 100 L. ed. 

(Advance p. 191), 76 S. Ct. 281, 

24 U. S. Law Week 4066. (Nos. 35 

and 47, decided January 16, 1956.) 

On writs of certiorari to the United 

States Courts of Appeals for the 

Third and Second Circuits. Judg- 

ments affirmed and reversed respec- 

tively. 

These cases dealt with the power 
of an immigration officer to sub- 
poena a naturalized citizen in an 
investigation the purpose of which 
was to determine whether denatural- 
ization proceedings should be in- 
stituted against the citizen. These 
cases, similar on their facts, had been 
decided with opposite results by the 
Third and Second Circuits. 

The Supreme Court, speaking 
through Mr. Justice FRANKFURTER, 
delivered a single opinion in the two 
cases. The Court held that the Immi- 
gration Act did not authorize the 
subpoena of persons that are the 
subject of denaturalization investiga- 
tions. 

Section 235 (a) of the Naturaliza 
tion Act of 1952, 66 Stat. 163, 198, 
grants power to immigration officers 
to “require by subpoena the attend- 
ince and testimony of witnesses be- 
fore immigration officers . . . relating 
to the privilege of any person to 
in, on 


enter, reside 


through the United States or con- 


reenter, pass 
cerning any matter which is ma 
terial and relevant to the enforce 
ment of this Act and the administra- 
tion of the Service . . 
turned on the meaning of the word 
“witnesses” in the statute, the Court 
pointing out that this might mean 
anyone that gives testimony in a 


.. The cases 








Reviews in this issue by Rowland Young 


proceeding or it might be restricted 
to the person that gives testimony in 
another’s case. Adopting the more 
restrictive meaning, the Court point- 
ed to the breadth of Section 235 (a) , 
the extensive delegation of authority 
it provides, and the possibility of 
abuse of the subpoena power. The 
Court concluded that “Congress has 
not provided with sufficient clarity 
that the subpoena power . . . ex- 
tends over persons who are subjects 
of denaturalization investigations; 
therefore Congress is not to be 
deemed to have done so impliedly”. 

Mr. Justice BLAck, in a concurring 
opinion, declared that “immigration 
ofhcers are wholly without statutory 
authority to summon persons, wheth- 
er suspects or not, to testify in pri- 
vate as ‘witnesses’ in denaturaliza- 
that 
conferred subpoena power 


tion matters”, and Section 
235 (a) 
on immigration officers only in cases 
dealing with aliens and immigra- 
tion. 

Mr. Justice DouGLas, in a concur- 
ring opinion, declared that the nat- 
uralized citizen has the same status 
as a native-born citizen and the Gov- 
ernment should be required to pro- 
ceed ‘“‘with meticulous regard for the 
Due Process” in 
denaturalization proceedings. 


basic notions of 

In No. 35, the case was argued by 
Marvin E. Frankel for the United 
States and by Jacob Kossman for 
respondent. 

In No. 47, the case was argued by 
George Morris Fay for petitioner 
and by Marvin E. Frankel for re- 
spondent. 


Arbitration. . . 
diversity jurisdiction of 
federal court 


® Bernhardt v. Polygraphic Com- 


pany of America, Inc., 350 U. S. 
198, 100 L. ed. (Advance p. 203), 
76 S. Ct. 273, 24 U. S. 


Law Week 





George Rossman 


EDITOR-in-CHARGE 


4059. (No. 49, decided January 16, 


1956.) On writ of certiorari to the 
United States Court of Appeals for 
the Second Circuit. Reversed and re- 
manded. 

In this case, an employment con- 
tract made in New York contained a 
provision that any dispute would be 
referred to arbitrators under New 
York law. Later, one of the parties 
filed suit for breach of contract in 
Vermont, the case being transferred 
to a federal district court because of 
diversity of citizenship. At issue here 
was respondent’s right to stay the 
breach of contract suit so that the 
controversy could be arbitrated in 
New York. 

The District Court had held that, 
under Erie v. Tompkins, the arbitra- 
tion provision of the contract was 
governed by Vermont law and that 
Vermont law makes an agreement to 
arbitrate revocable at any time be- 
fore an award is actually made. The 
District Court accordingly denied a 
stay and the Court of Appeals re- 
versed. 

Mr. Justice DouGLas, speaking for 
the Supreme Court, considered two 
aspects of the case. First, the Court 
decided that the United States Arbi- 
tration Act was not applicable. That 
act makes certain agreements to ar- 
“valid, irrevocable, and en- 
forceable”. The Court found that 


bitrate 


this act, however, applied only to 
contracts relating to a maritime 
commerce, neither 
category fitting this contract. 

The Court then had to decide 
whether, apart from the Federal Ar- 
bitration Act, the provision of the 
contract providing for arbitration 
was enforceable in a diversity case. 


transaction or 


It decided that this was a question 
of state law, under Erie v. Tomp- 
kins, thus reversing the Court of 
Appeals which had regarded arbi- 
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tration as merely a form of trial, 
“to be adopted in the action itself, 
in place of the trial at common 
law”. Disagreeing with this descrip- 
tion, the Court declared that 
arbitration was a right owing its 
existence to state law, and in this 
case, the federal courts were only 
enforcing state-created rights. The 
Court found that Vermont law made 
arbitration agreements revocable, re- 
lying on a 1910 decision by the 
Vermont Supreme Court. The Court 
remanded the case to the district 
court, rather than the Court of Ap- 
peals, for a finding on the Vermont 
conflict of laws rule which would 
settle the remaining question of the 
effect of the contract agreement that 
New York arbitration law should be 
applied in enforcing the contract. 

Mr. Justice FRANKFURTER wrote a 
concurring opinion in which he ex- 
pressed doubt as to what Vermont 
law on arbitration contracts is, not- 
ing that the last Vermont decision 
on the point was handed down forty- 
six years ago. He would have re- 
manded the case to the Court of 
Appeals for a determination of this 
point. 

Mr. Justice HARLAN noted that he 
concurred in the Court’s opinion 
“except insofar as it undertakes to 
review and affirm the District 
Court’s interpretation of Vermont 
law”. 

Mr. Justice BurToN wrote a dis- 
senting opinion which argued that 
arbitration was a “form of trial”, 
as the Court of Appeals had held. 

The case was argued by Manfred 
W. Ehrich, Jr., and Eugene V. 
Clark for petitioner and by Joseph 
A. McNamara and Guy M. Page, Jr., 
for respondent. 


Criminal law. . . 


right to counsel 


® Pennsylvania ex rel. Herman v. 
Claudy, 350 U. S. 116, 100 L. ed. 
(Advance p. 141), 76 S. Ct. 223, 2: 
U. S. Law Week 4055. (No. 45, 


decided January 9, 1956.) On writ of 
certiorari to the Supreme Court of 
the Commonwealth of Pennsylvania, 
Western District. Judgment reversed 
and remanded. 
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In 1945, Herman pleaded guilty 
to twenty-seven or more counts 
carrying penalties that could have 
run as high as 315 years’ imprison- 
ment. In 1953, he filed a petition 
for a writ of habeas corpus asking 
that his conviction be held invalid 
as a violation of due process. He 
contended that his pleas of guilty 
were the result of coercion and 
threats by the police and that at no 
stage of the proceedings was he ad- 
vised of his right to counsel. The 
Pennsylvania court summarily dis- 
missed the petition for habeas cor- 
pus, the Superior Court affirmed dis- 
missal, without opinion, and the 
Supreme Court of the state denied 
leave to appeal. 

The Supreme Court of the United 
States reversed in an opinion de- 
livered by Mr. Justice BLack. The 
Court summarized the contentions 
of both sides, noting that petitioner 
was 21 at the time of his conviction 
and that his only prior experience 
with criminal procedure was two 
years earlier when he had pleaded 
guilty—again without advice of 
counsel—to charges of burglary, lar- 
ceny and forgery. Petitioner con- 
tended that he had finally confessed 
after seventy-two hours of intermit- 
tent questioning, that a state trooper 
had grabbed him by the neck and 
threatened to choke him, and that 
there were threats against the safety 
of his wife and daughter. The dis- 
trict attorney contended that peti- 
tioner’s youth was immaterial since 
he had had _ previous criminal 
experience, that he understood his 
rights and had no constitutional 
right to be informed by the court 
of his right to counsel or the severity 
of the sentences that might be im- 
posed. The charge of threats against 
the petitioner and his wife and 
daughter were denied. 

The Supreme Court reversed, de- 
claring that the sharp dispute as to 
the facts presented the very kind of 
dispute that should have been de- 
cided only after a hearing. 

The case was argued by Marjorie 
Hanson Matson for petitioner and 
by Wray G. Zelt for respondent. 





Criminal law... 
double jeopardy 

® Rex Trailer Company, Inc. \ 
United States, 350 U. S. 148, 10( 
L. ed. (Advance p. 160), 76 S. Ct 
219, 24 U. S. Law Week 4046. (No 
16, decided January 9, 1956.) On 
writ of certiorari to the United 
States Court of Appeals for the 
Seventh Circuit. Judgment affirmed. 

A section of the Surplus Property 
Act of 1944 which allows the Gov- 
ernment to collect liquidated dam- 
ages in the case of violations pro- 
vides a civil remedy rather than a 
The 
Court so held in this case, thus sub- 


criminal penalty. Supreme 
jecting the petitioner to the payment 
of liquidated damages even though 
he had already been fined. 

In June, 1947, the Rex Trailer 
Company bought five surplus motor 
vehicles, making fraudulent use of 
the names of five persons possessing 
veteran's priority rights. It pleaded 
nolo contendere to a five-count in- 
dictment and paid fines totalling 
$25,000. The Government instituted 
this suit under Section 26 of the Act 
to recover $2000 for each of the 
vehicles. Petitioner contended that 
Section 26 provides a criminal penal- 
ty and that the attempted recovery 
placed it in double jeopardy. The 
District Court granted the Govern- 
ment’s motion for summary judg- 


ment and the Court of Appeals 
afhrmed. 
The opinion of the Supreme 


Court was delivered by Mr. Justice 
CLARK. In concluding that the re- 
covery under Section 26 was civil in 
nature, the Court pointed out that 
Congress had provided three alter- 
native remedies in Section 26, all of 
which were recognized by Congress 
as civil in nature, and that Congress 
specified in Section 26(d) that the 
“civil remedies provided in_ this 
section shall be in addition to all 
other criminal penalties and civil 
remedies provided by law”. Liqui- 
dated damage provisions, when rea- 
sonable, the Court said, are not to 
be regarded as penalties. 

Mr. Justice FRANKFURTER 
curred in the judgment “substanti- 
ally for the reasons given by him in 


con- 
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his opinion in support of the Marcus 
decision. $17 U. S., 
The case was argued by Gustav H. 
Dongus for petitioner and by Melvin 
Richter for the United States. 


at 553.” 


Criminal law... 
use of illegally obtained 
evidence 
® Rea v. United States, 350 U. S. 
214, 100 L. ed. (Advance p. 213), 
76 S. Ct. 292, 24 U. S. Law Week 
1064. (No. 30, decided January 16, 
1956.) On writ of certiorari to the 
United States Court of Appeals for 
the Tenth Circuit. Judgment re- 
versed. 

This case raised the question 
whether a federal narcotics agent 
could be enjoined from. testifying in 
a state court when the evidence he 
would offer was illegally obtained 
and would not be admissible in a 
federal court under the McNabb 
doctrine. 

Petitioner was indicted in 1953 
for unlawful acquisition of marihua- 
na, the indictment being based 
upon evidence obtained by a search 
warrant issued by a U. S. Commis- 
sioner as authorized by Rule 41 (a) 
of the Federal Rules of Criminal 
Procedure. The district court grant- 
ed a motion to suppress the evidence 
on the ground that the search war- 
rant had been improperly issued. 
After the district court suppressed 
the evidence, a federal narcotics 
agent swore to a complaint before 
a New Mexico judge and caused a 
warrant for petitioner’s arrest to be 
issued. The case in the state court 
was to have rested on the agent's 
testimony based upon the evidence 
seized in the unlawful search. In this 
action petitioner sought an injunc- 
tion forbidding the federal agent to 
testify in the State Court and a court 
order directing him to reacquire the 
evidence obtained in the search and 
destroy it or transfer it to other 
agents. The district court denied the 
motion and the Court of Appeals 
affirmed. 

Mr. Justice DoucLas, speaking for 
the Supreme Court, reversed. The 
Court found no question of constitu- 
tional law, but decided the case on 
the basis of its “supervisory powers 


over federal law enforcement agen- 
cies”. No injunction was sought 
against a state official, the Court 
pointed out; “To enjoin the federal 
agent from testifying is merely to 
enforce the federal Rules against 
those owing obedience to them”. 
The Court observed, “The obliga- 
tion of the federal agent is to obey 
the Rules. They prescribe 
standards of law enforcement... . 
hat policy is defeated if the federal 
agent can flout them and use the 
fruits of his unlawful act either in 
federal or state proceedings.” 

Mr. Justice HARLAN wrote a dis- 
senting opinion in which Mr. Justice 
Reep, Mr. Justice BuRTON and Mr. 
Justice MinTOoN joined. This opinion 
argued that the Court was taking a 
step away from its previous stand 
that the states should be left free to 
follow or not to follow the exclu- 
sionary rule set forth in Weeks v. 
U.S. 

The case was argued by Joseph 
\. Sommer for petitioner and by 
Beatrice Rosenberg for respondent. 


Eminent domain. . . 
valuation 

® United States v. Twin City Power 
Company, 350 U. S. 222, 100 L. ed. 
(Advance p. 223), 76 S. Ct. 259, 24 
U. S. Law Week 4073. (No. 21, de- 
cided January 23, 1956.) On writ of 
certiorari to the United States Court 
of Appeals for the Fourth Circuit. 
Reversed. 

At issue here was the valuation 
of land condemned by the United 
States as a site for hydroelectric 
power operations. The Court of Ap- 
peals held that the just compensa- 
tion included the value of the land 
as a hydroelectric site. The Supreme 
Court reversed in a five-to-four de- 
cision. 

The Court’s opinion was deliv- 
ered by Mr. Justice Douctas. In 
holding that the valuation should 
not include the value of the special 
water rights, the Court said that it 
made no difference that the land 


in question lay above and beyond 
the high-water mark, since the value 
the owner was seeking was in the 
flow of the stream, a value that in- 
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heres in the Government's “domi- 
nant servitude” in navigable waters. 

if the United States were re- 
quired to pay the judgments below,” 
the Court said, “it would be com- 
pensating the landowner for the in- 
crement of value added to the fast 
lands if the flow of the stream: were 
taken into account”. The Court cited 
United States v. Chandler-Dunbar 
Co., 229 U. S. 53, as controlling 
here. The Court pointed out that 
the owner was seeking the value of 
a right which the Government could 
grant or withhold as it chose. “To 
require the United States to pay for 
this water-power value would be to 
create private claims in the public 
domain.” 

Mr. Justice BuRTON wrote a strong 
dissenting opinion in which he was 
joined by Mr. NE FRANKFURTER, 
Mr. Justice MINTON and Mr. Justice 
Haran. This opinion distinguished 
the Chandler-Dunbar case and took 
the position that the Government 
should pay the fair market value of 
the land, a value, it was said, that 
included the riparian value. 

The case was argued by Ralph S. 
Spritzer for the United States and 
David W. Robinson for respondents. 


Labor law... 
railroad’s right to file 
charge with N.L.R.B. 


® Local Union No. 25 of the In- 
ternational Brotherhood of Team- 
sters, Chauffeurs, Warehousemen 
and Helpers of America v. New 
York, New Haven and Hartford 
Railroad, 350 U. S. 155, 100 L. 
ed. (Advance p. 164), 76 S. Ct. 
227, 24 U. S. Law Week 4044. (No. 
33, decided January 9, 1956.) On 
writ of certiorari to the Superior 
Court of Massachusetts. Judgment 
reversed, 

While a dispute between a rail- 
road and its employees is governed 
exclusively by the Railway Labor 
Act, nothing precludes a railroad 
from invoking the services of the 
National Labor Relations Board in 
labor disputes not involving the 
railroad’s own employees. 

The petitioner union “persuaded” 
truck drivers to refuse to deliver 
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tractor-drawn trailers to respond- 
ent’s yards for loading onto flatcars 
to be shipped “piggy-back”. The 
union had previously failed to ob- 
tain an agreement from the motor 
carriers to abandon the “piggy- 
back” hauling, and the “piggy-back” 
operations resulted in loss of work 
for members of the union. 

The railroad obtained an injunc- 
tion from the Massachusets Superior 
Court of Suffolk County forbidding 
petitioners’ interference with its 
“piggy-back” business. The Mass- 
achusetts Supreme Judicial Court 
affirmed. 

Mr. Justice MinTon, speaking for 
a unanimous Supreme Court, re- 
versed the grant of the injunction 
on the theory that the case was one 
within the exclusive jurisdiction of 
the National Labor Relations Board. 

While the National Labor Rela- 
tion’s Act, as amended by the Labor 
Management Relations Act, express- 
ly excludes any employer subject 
to the Railway Labor Act from its 
provisions, the Court declared that 
the railroad was not precluded from 
seeking the aid of the N.L.R.B. in 
circumstances unrelated to its own 
employer-employee relations. Since 
Congress has charged the Board with 
power to issue complaints whenever 
“it is charged” that any person sub- 
ject to the Act is engaged in an un- 
fair labor practice, the case falls 
within the Board’s exclusive jurisdic- 
tion, the Court held. 

The case was argued by Stephen 
J. D’Arcy, Jr., for petitioner and by 
Hubert T. Burstein for respondent. 


Labor law. . . 
portal-to-portal pay 

® Steiner v. Mitchell, 350 U. S. 247, 
100 L. ed. (Advance p. 237), 76 S. 
Ct. 330, 24 U. S. Law Week 4081. 
(No. 22, decided January 30, 1956.) 
On writ of certiorari to the United 
States Court of Appeals for the 
Sixth Circuit. Affirmed. 

The Portal-to-Portal Act of 1947 
entitles employees of a battery plant 
to compensation for the time they 
spend changing clothes before and 
after work. The Supreme Court held 
that this activity was an integral and 
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indispensable part of their “princi- 
pal activities’. 

The Portal-to-Portal Act is an 
amendment to the Fair Labor Stand- 
ards Act of 1938. In Section 4, it pro- 
vides that no employer subject to 
the act shall be subject to liability 
for failure to pay minimum wages 
or overtime compensation for “‘walk- 
ing, riding or traveling to and from 
the actual place of performance of 
the principal activity or activities” 
of employment or for activities 
“which are preliminary to or post- 
liminary to said principal activity 
or activities”. The Secretary of La- 
bor had begun this action in a fed- 
eral district court in Tennessee to 
enjoin petitioners from violating the 
overtime and_ record-keeping _ re- 
quirements of the Fair Labor Stand- 
ards Act. The Secretary contended 
that the employees’ changing clothes 
and showering after work were not 
“preliminary or postliminary” to 
their principal activities. The Dis- 
trict Court gave judgment for the 
Secretary and the Court of Appeals 
affirmed. 

The Cuter Justice, speaking for 
a unanimous Supreme Court, af- 
firmed. The Court’s opinion called 
attention to the nature of petition- 
ers’ business which made the pres- 
ence of dangerous chemicals in the 
plant unavoidable and which con- 
cededly made it necessary for the 
employees to shower and change 
clothing after work in the interests 
of health and hygiene. The employ- 
ees spent about ten minutes before 
work changing into work clothes 
provided free by the employer and 
about twenty minutes after work 
showering and changing into street 
clothes. The Court remarked that 
“it would be difficult to conjure up 
an instance where changing clothes 
and showering are more clearly an 
integral and indespensable part of 
the principal activity of the em- 
ployment. ...” 

The case was argued by Cecil 
Sims for petitioners and by Bessie 
Margolin for respondent. 
®" Mitchell v. King Packing Com- 
pany, 350 U. S. 260, 100 L. ed. (Ad- 
vance p. 244), 76 S. Ct. 337, 24 U.S. 





Law Week 4085. (No. 39, decided 
January 30, 1956.) On writ of certi- 
orari to the United States Court of 
Appeals for the Ninth Circuit. Re- 
versed and remanded. 

This was a companion case to No 
22, supra, and raised the question 
of the right of knifemen in a meat 
packing plant to compensation, un- 
der the Portal to Portal Act, for the 
time spent sharpening their knives. 
The district court in which the Sec 
retary of Labor began this suit for 
injunction refused to enforce the 
Act. The Court of Appeals affirmed. 

The Cnirr Justice again spoke 
for a unanimous Court in reversing 
and remanding. 

The record indicated that all of 
the knives used by the knifemen in 
packing 


must be kept razor sharp for the 


respondent’s meat plant 
proper performance of the work. 
While respondent paid for the entire 
cost of keeping the saws used in the 
condition, the 


knifemen were required to sharpen 


plant in proper 
their own knives outside the sched 
uled shift of eight-hours and were 
not paid for this time. A knifeman 
ordinarily two to four 
knives daily. The Court declared that 
the facts “clearly demonstrate that 


sharpens 


the knife-sharpening activities of 
these workmen are an integral part 
of and indespensable to the various 
butchering activities for which they 
were principally employed”, under 
the statute as construed in Steiner 
v. Mitchell, supra. 

The case was argued by Bessie 
Margolin for petitioner and by Wil- 
lard S. Johnston for respondent. 


Railroads. . . 
liability for damaged car- 
goes 
® Secretary of Agriculture v. United 
States, Utah Poultry and Farmer Co- 
operative v. United States, 350 U. S. 
162, 100 L. ed. (Advance p. 169) , 76 
S. Ct. 244, 24 U. S. Law Week 4039. 
(Nos. 6, 7, 11 and 12, decided Janu- 
ary 9, 1956.) On appeals from the 
United States District Court for the 
District of Utah. Reversed. 
In this decision, the Supreme 
Court unscrambled a question con- 
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cerning the validity of a railroad 
tariff exonerating the carrier from 
liability for fixed percentages of dam- 
age to shell eggs shipped over its 
lines. Taking what must seem to the 
carriers a hard-boiled attitude, the 
Court ruled that the tariff was a vio- 
lation of the Interstate Commerce 
Act. 

rhe tariff was promulgated by the 
Interstate Commerce Commission in 
1950, after hearings which led the 
Commission to that egg 
shipments ordinarily contain sub 
stantial amounts of 
which the 


conclude 


damage for 
railroads were not re- 
sponsible—damage existing prior to 
shipment and damage arising un 
avoidably in transit because of the 
fragile nature of eggs. The tariff ex 
empted the carriers from liability 
when the damage to the eggs at 
destination three 
per cent for eggs packaged at rail 
heads and five per cent for eggs 
packaged elsewhere. A three-judge 
district court upheld the tariff over 
a contention that it violated Section 
20(11) of the Interstate Commerce 
Act, 24 Stat. 386, as amended, 49 
U.S.C. § 20(11). That statute pro 
vides that the carrier “shall be lia- 
ble...for any damage, or 
injury” to property received by it 
for shipment ‘ 


did not exceed 


loss, 


‘and no contract, re- 
ceipt, rule, regulation, or other limi- 
tation of any character whatsoever 
shall exempt such common carrier 
trom the liability hereby imposed.” 
The district court found that the 
tariff did not limit the railroad’s 
liability because it operated to elim- 
inate damage claims for which the 
railroads were not liable. 

Mr. Justice HARLAN, speaking for 
the Court, reversed. The Court 
found that the tolerances established 
by the Commission were not sup: 
ported by its findings, which, on the 
contrary, tended to show that the 
tolerances did limit the carriers’ li- 
ability. The Court said that the 
Commission’s report indicates that 
damage claims normally do not in 
clude all the damage in a case of 
eggs, and, since a large amount of 
damage is overlooked, a further re- 
duction by the amount of the 


tolerance established by the tarifl 
would “limit” the carriers’ lia 
bility by the full amount of the 
tolerance. The Court further point- 
ed out that the tariff made no allow- 
ance for checked and stained eggs, 
on which the consignee takes only a 
partial loss, as against broken eggs 
which represent a total loss to the 
consignee. 

Mr. Justice FRANKFURTER wrote a 
concurring opinion which stressed 
Commission to 


tariff 


the failure of the 
make 
order. 


clear the basis for its 

Mr. Justice MINTON, joined by Mr. 
Justice Reep and Mr. Justice Bur- 
rON, wrote a dissenting opinion 
which stated that the issue on argu- 
ment of the case had been whether 
the Commission had power to issue 
the tariff, an issue not settled by the 
Court's decision. This opinion took 
the position that the Commission 
had power to issue the tariff and that 
the tariff itself was reasonable. 

The case was argued by Marvin 
E. Frankel for the Secretary of Agri- 
culture and the United States, by 
Samuel R. Howell for the Interstate 
Commerce Commission and by Wil 
liam F. Zearfaus for the railroads. 


Workmen’s compensation. . . 
stevedore’s liability 


® Ryan Stevedoring Co., Inc. v. Pan 
Atlantic Steamship Corp., 350 U. S. 
124, 100 L. ed. (Advance p. 146), 
76 S. Ct. 232, 24 U. S. Law Week 
1048. (No. 4, decided January 9, 
1956.) On writ of certiorari to the 
United States Court of Appeals for 
the Second Circuit. Judgment af- 
firmed. 

This case settled the respective 
liabilities of the shipowner and a 
stevedoring firm for the injuries of 
one of the latter’s employees sus- 
tained while the employee was un- 
loading cargo. 

Petitioner entered into a contract 
Pan-Atlantic 
stevedoring operations required in 
Pan-Atlantic’s 
service. One Palazzolo, an employee 


with to perform all 


coastwise shipping 
of petitioner, was severely injured 
when a roll of corrugated paper 
weighing 3200 pounds fell on him 
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while he was unloading one of Pan- 
Atlantic’s vessels. The paper fell be- 
cause it had been improperly stowed 
by petitioner's employees. Palazzolo 
sued Pan-Atlantic claiming that the 
stowage of the cargo was unsafe and 
that his injuries were the result 
ether of the unseaworthiness of the 
ship or the owner’s negligence. The 
shipowner filed a third-party com- 
plaint against the stevedoring firm. 
\ jury awarded Palazzolo a verdict 
for $75,000, 
dismissed the shipowner’s complaint 


and the district court 
against petitioner. The Court of Ap- 
peals affirmed Palazzolo’s judgment, 
of the 
third party complaint and directed 


but reversed the dismissal 
that a judgment be entered for the 
shipowner. The Supreme Court was 
faced with the questions whether the 
Longshoremen’s and Harbor Work- 
er’s Compensation Act precludes the 
shipowner from asserting a claim 
against the stevedore and whether 
the stevedoring firm was liable under 
its contract with the shipowner. 
The Court's opinion was delivered 
by Mr. Justice Burton. In holding 
that the Longshoremen’s Compensa- 
tion Act did not preclude the ship- 
owner's suit against the stevedore, 
the Court said that the Act provides 
the exclusive remedy for an injured 
employee against his employer, but 
it does not expressly exclude the 
shipowner’s right to insure itself 
against such liability either by a 
bond of indemnity or the contrac- 
tor’s agreement to save the shipown- 
er harmless. The Court reasoned 
that the stevedore-contractor here 
was liable for breach of its contract 
to stow the cargo, a contract which 
the Court read as obligating the 
stevedore to stow the cargo in a 
reasonably safe manner. “The coin- 
cidence that the loading contractor 
here happens to be the employer of 
longshoreman makes 
principle” the 


the injured 
no difference in 
Court declared. The opinion stressed 
the fact that recovery was allowed 
for breach of the contractor’s con- 
tract and not on any tort theory. 

Mr. Justice BLack wrote a dis- 
senting opinion concurred in by 
the CHirr Justice, Mr. Justice 
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DoucLtas and Mr. Justice CLARK. 
This opinion argued that nothing 
in the stevedore’s contract could be 
construed as an undertaking to in- 
demnify the shipowner for losses 
resulting from negligent stowage, 


The President's Page 
(Continued from page 203) 
Wichita. 

Participation in the program of the 
Baptist Layman’s Institute at the 
Southern Baptist Theological Sem- 
inary in Louisville was a pleasant in- 
terlude between the meetings of law- 
yers. 

The great Association Member- 
ship Rally in New York City was a 
memorable event. Under the inspira- 
tion of Orison Marden, Whitney Sey- 
mour and others, 350 team captains 
assembled to finalize their plans for 
immediately bringing into our Assoc- 
iation approximately 10,000 new 
members in that city alone. Nothing 
so momentous had ever been under- 
taken by any profession in any city 
at any time. Great lawyers, judges 
and teachers were there to lend their 
encouragement. How proud I was to 
be present that evening; how grate- 
ful for the opportunity to serve in 
such a company. This happy occa- 
sion, however, had for me a some- 
what unhappy ending, in that, upon 
my driving home from the Atlanta 
airport in a heavy rain shortly after 
midnight, I encountered a large 
highway freight trailer which had 
been suddenly backed across the road 
in front of me. The result: five brok- 
en ribs, multiple lacerations, bruises 
and contusions, requiring seventeen 
stitches and some bandages. 

Such an experience would have 
been bad enough at any time, but 
coming two days before I was to 
commence a scheduled week of nine- 
teen California engagements made it 
intolerable. A day of torment on a 
hospital mattress convinced me that 
any other posture was preferable. I 
eluded my doctors (and my lawyer) 
and flew to the therapy of California 
—the robustness, vigor, beauty and 
charm of that great state. State Del- 
egate Archie Mull very graciously 

had this several 


organized tour 
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that one of the ship’s officers was 
present when the cargo was stowed 
and that the shipowner therefore 
shared the negligence. The opinion 
also declared that the Court’s result 
was contrary to the intent of Con- 


months in advance. He set aside his 
own affairs and made the rounds 
with me—thus assuring that all doors 
would be open and that hospitality 
everywhere would be unbounded. 
From the great Sunday morning 
membership rally in San Francisco 
until the Friday night banquet in 
Long Beach, we saw a week of pro- 
fessional splendor and devotion in 
an atmosphere of warmest fellowship 
and good will. It will not be possible 
here to name the many fine leaders 
who greeted us at each meeting, but 
the itinerary was as follows: (1) San 
Francisco membership rally; (2) bar 
meetings and social gatherings in 
Sacramento; (3) Sacramento press 
conference and radio and TV ap- 
pearance; (4) visit to Luther Bur- 
bank Gardens in Santa Rosa; (5) 
bar banquet in Santa Rosa; (6) bar 
luncheon at Oakland; (7) press con- 
ference in San Francisco; (8) bar 
meetings in San Francisco; (9) stu- 
dent meeting at Hastings College of 
Law; (10) University of California 
Law School at Berkeley; (11) law 
student meeting at Leland Stanford; 
(12) Santa Clara Law School; (13) 
TV appearance at San Jose; (14) bar 
banquet at San Jose; (15) press con- 
ference in Los Angeles; (16) bar 
meetings at Los Angeles; (17) Har- 
vard Law breakfast at Los Angeles; 
(18) bar banquet at Long Beach. 
We fulfilled eighteen of the nineteen 
engagements in California, unfortun- 
ately being unable to land at San 
Diego because of fog. 

From Long Beach, I flew overnight 
to New York to attend a delightful 
Saturday luncheon of the Interna- 
tional Association of Insurance 
Counsel at the Biltmore Hotel, to be 
followed by the Annual Banquet of 
the New York State Bar Association, 
Saturday evening, at the Waldorf- 
Astoria Hotel, under the splendid 
leadership of President Edmund H. 
Lewis, of Albany. 





gress when it enacted the Longshore. 
men’s and Harbor Workers’ Con 
pensation Act. 

The case was argued by Sidney A. 
Schwartz for petitioner and by Ed- 
ward J. Behrens for respondent. 


Then the Annual Banquet of 
Ruritan National in Atlanta. That 
fine organization, which is oriented 
to the small cities and rural area 
seems destined for a great future. 

Finally, on January 31, came the 
informal party at the Statler Hotel 
in Washington to which I invited all 
lawyer members of the House and 
Senate to meet the officers and mem- 
bers of the Board of Governors of 
the Association. It was a well-attend- 
ed and happy occasion making for 
good fellowship between our nation- 
al lawmakers and the legal profes. 
sion. 

Several important events are im- 
mediately in prospect. The Midyear 
Meeting of the Board of Governors 
and the House of Delegates will be 
held late in February, before this 
reaches you. Then come the North- 
eastern Regional Meeting in Hart- 
ford, April 15-18, and the Northwest- 
ern Regional Meeting in Spokane, 
May 31-June | and 2, both of which 
are under strong leadership and will 
be well attended. 

The 1956 Annual Meeting in Dal- 
las, August 27-31, promises to be the 
greatest and most significant in the 
history of the Association. Head- 
quartered in the new Statler-Hilton 
Hotel, we are told that this also will 
be the coolest and most comfortable 
meeting in our history. All Dallas 
hotels are air conditioned. Speakers 
of international renown will be in 
attendance; many important matters 
will come before the Assembly and 
the House of Delegates; the seven- 
teen Sections will have their pro- 
grams; and the city will be overflow- 
ing with Texas entertainment and 
hospitality. 

Interest is mounting in the 1957 
Annual Meeting to be held in New 
York and London. Elsewhere in this 
issue a formal announcement is 
made regarding the procedure for 
making reservations. 
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What’s New in the Law 


The current product of courts, 


departments and agencies 


Constitutional Law .. . 
Smith Act 


® Another court of appeals has held 
the membership clause of the Smith 
Act, 18 U.S.C.A. §2385, constitution- 
al. 

In November of 1955, the Court 
of Appeals for the Fourth Circuit, 
in Scales v. U. S., 227 F. 2d 581 
(42 A.B.A.J. 161; February, 1956) 
turned down contentions that the 
section sanctioned “guilt by associa- 
tion”. Now the Seventh Circuit has 
agreed, in affirming the conviction 
of a prominent Illinois member of 
the Communist Party. 

The section of the Smith Act 
under which the defendant was tried 
makes it a crime to become a mem- 
ber of, or affiliate with, a group 
which teaches, advocates or encour- 
ages the overthrow or destruction 
of the Government of the United 
States by force or violence, provided 
the joiner knows the purposes of 
the organization. 

The defendant admitted a long 
history of membership in and con- 
nection with the Communist Party. 
The Court added that he “was not 
a mine-run member . . . nor was he 
an innocent worker, unhappy with 
his lot, who joined up with the 
Party in the expectation that it 
would eventually better his eco- 
nomic position”. Rather, the Court 
pointed out, he had held high posi- 
tions in the Party and had taught 
at Party schools where the doctrine 
of revolution, bloody if necessary, 
was preached. 





Editor’s Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Publish- 
ing Company or in The United States 
Law Week. 


In the face of this evidence, and 
the evidence of the nature and pur- 
poses of the Party, the Court con- 
cluded, the jury was amply justified 
in finding that the defendant knew 
the purposes of the Party. 

Turning to the argument that the 
membership clause violated consti- 
tutional privileges, the Court re- 
marked that had the defendant 
confined his teaching and advocacy 
for a change in the form of govern- 
ment to the limits of constitutional 
processes, he would have had First 
Amendment protection. But it found 
that the clear and present danger 
test, applied in the Dennis case, 
341 U.S. 494, held equal force in 
the present case and quoted with 
approval the Supreme Court's 
statement that “overthrow of the 
Government by force and violence 
is certainly a substantial enough 
interest for the Government to limit 
speech”. 

The Court also agreed with the 
ruling in Scales that the provision 
of the Subversive Activities Control 
Act of 1950, 50 U.S.C.A. §783 (f), 
that the holding of office or member- 
ship in the Communist Party is not 
a per se violation of a criminal stat- 
ute did not block a conviction of 
the Smith Act’s membership clause. 


(U.S. v. Lightfoot, United States 


Court of Appeals, Seventh Circuit, Jan- 


uary 12, 1956, Duffy, J.) 


Divorce... 

injunctions 
® The New York courts have been 
considering a perplexing question: 
Is a New York-domiciled wife en- 
titled to an injunction restraining 
her New York-domiciled husband 


from prosecuting an action for a 
Mexican divorce, even though the 
Mexican decree would be a nullity 





George Rossman * EDITOR-IN-CHARGE 
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or, at best, voidable? 

A New York trial court denied 
the injunction, but the Appellate 
Division reversed, 138 N. Y. S. 2d 
885 (41 A.B.A.J. 554; June, 1955). 
Now the Court of Appeals has ended 
the matter by ruling that an in- 
junction is a little too extraordinary 
and drastic for such a case. 

The plaintiff's complaint repre- 
sented that she had obtained sepa- 
rate maintenance from the defendant 
in New York. Thereafter, she said, 
her husband went to Mexico in 1954 
for two days to sign divorce papers. 
Before and since, she asserted, he 
was a resident of New York. 

This did not present a case for 
an injunction, the Court declared. 
It indicated that if a sister state 
were involved, an injunction would 
issue because the sister state’s decree 
—although subject to attack as lack- 
ing procedural due process—would 
be entitled to a presumption of 
validity under the full faith and 
credit clause. But, it continued, a 
Mexican decree involves only comity, 
under which even prima facie validi- 
ty may be denied, despite whatever 
assertions of jurisdiction appear on 
the decree’s face. 

The Court termed any decree the 
husband might obtain in Mexico— 
assuming the validity of the plain- 
tiff's allegations in her complaint— 
“a clear legal nullity” no more valid 
than a Mexican mail-order divorce. 
The Court concluded that if a Mex- 
ican decree were obtained, all the 
plaintiff would have to do is bring 
declaratory 
judgment, which the Court felt was 
an adequate remedy. 

Three dissenting judges thought 


a simple action for 


the plaintiff should not have to await 
a Mexican decree and then be put 
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to the proof and expense of a de- 
claratory judgment suit. They said, 
moreover, that issuance of the in- 
junction would spare her “the physi- 
cal and financial hardship of making 
a journey to a foreign jurisdiction 
to present her defense’. They also 
saw no reason for a different rule 
as between sister states and foreign 
jurisdictions. 

(Rosenbaum vy. Rosenbaum, Court 
of Appeals of New York, December 1, 
1955, Froessel, ]., 309 N.Y. 371, 130 N.E. 
2d 902.) 


Federal Tort Claims Act... 
discretionary functions 


® Taking its cue from the Supreme 
Court’s recent decisions in Jndian 
Towing Company v. U.S., 76 S. Ct. 
122, and Union Trust Company v. 
U. S., 76 S. Ct. 192, the Court of Ap- 
peals for the Eighth Circuit has con- 
tinued to chip away the so-called 
discretionary-functions shield behind 
which the Government has been de- 
fending suits under the Federal Tort 
Claims Act. 

The instant case was for damages 
under the Act resulting from the 
runaway of a team of horses ove 
which a twin-engine Civil Aeronau- 
tics Administration plane flew at an 
altitude of one hundred feet. The 
aircraft, manned by two pilots, was 
making an aerial survey under CAA 
order, 

The Government defended on the 
ground that the CAA pilots were 
performing a “discretionary function 
or duty on the part of a federal 
agency” which is excluded from 
liability under the Act, 28 U.S.C.A. 
$2680 (a) . 

In Indian Towing the Govern- 
ment had defended under another 
section of the Act, 28 U.S.C.A. §2674, 
which imposes liability “in the same 
manner and to the same extent as 
a private individual under like cir- 
cumstances”. The case involved neg- 
ligent operation of a lighthouse by 
the Coast Guard, and the Govern- 
ment contended that since no private 


individual operated a_ lighthouse, 
there could be no liability. But the 
Supreme Court, refusing to push the 
governmental’ and 


Act into the 
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‘non-governmental’ quagmire that 
has long plagued the law of munici- 
pal corporations”, ruled that there 
was liability. 

In Unon Trust Company the dis- 
cretionary-functions doctrine was 
utilized in defense of an action based 
on the negligence of Government 
employees in the operation of an 
airport control tower. The Supreme 
Court, without opinion, affirmed the 
liability holding of the Court of Ap- 
peals for the District of Columbia 
Circuit. 

Collating these two cases, the 
Court in the instant case ruled that 
the discretionary-functions theory 
was applicable to the CAA’s decision 
to perform aerial surveying, but that 
it would not exclude liability for 
the negligent low flying involved in 
carrying out the plan. The Court 
asserted that, even conceding that 
the survey required low flying, the 
pilots might not 


“reasonable care and precaution to 


have exercised 


carry on their flight so as not to in- 
jure persons working like the plain- 
tiff with horses in the open field”. 

(Dahlstrom v. U.S., United States 
Court of Appeals, Eighth Circuit, Jan- 
uary 10, 1956, Woodrough, J.) 


Husband and Wife .. . 


who owns what 


® Downtrodden husbands of the 
world, unite! By applying what it 
termed “an uncommon principle of 
the common law’, a New York court 
may have reopened new doors to old 
vistas. 

A husband dreamed up this one: 
He filed suit for an 
against his wife and two adult sons, 


accounting 


alleging that over a period of torty 
years he had given his wife $80,000 
to manage the household, but that 
she had not used it all for that pur- 
pose. His wife, he said, had saved 
considerable from this 
amount and bought rental property 


money 


in her own name and jointly with 
one of the sons. He complained that 
he had allowed her to rent rooms 
in the home and that she pocketed 
the money. Then to top it off, she 
wouldn’t let him have his clothes 
and personal effects. 





The wife simply moved to dismiss 
on the ground that the Allegations 
did not state a cause of action. Bu 
the Kings County Supreme Court 
thought the husband was on sound 
legal grounds, if nothing else. 

The Court held that despite th 
boast that the common law is based 
on common sense and established 
customs of the English-speaking 
world, it is well-settled that under 
common law the funds belonge:! 
primarily to the husband, and that 
any surplusage remaining after the 
payment ol household 
charges by the wife remained at all 
times property of the husband and 


necessary 


was neither compensation nor a gift 
to the wife. 

Charily, the Court conceded that 
even though this is the law, few 
members of the Bench would pos- 
sess the courage to apply it in their 
own households. “Certainly”, he re 
marked, “the writer would much 
prefer to have the correctness of this 
decision passed upon by an appellate 
court rather than the distaff side of 
his family.” 

(Culpepper v. Culpepper, New York 
Supreme Court, Special Term, Kings 
County, October 24, 1955, McDonald, 
J.. 146 N. Y. S. 2d 338). 


Municipal Law... 

mob damage 
=" The Appellate Court of Illinois 
has given a broadened interpretation 
to that state’s mob violence act and 
has permitted an individual to main- 
tain an action against the City of 
Chicago for personal injuries re- 


hands of a mob 


ceived at the 
protesting occupancy of a part of a 
public housing project by Negroes. 

The statute provides that “any 
person so suffering material damage 
to his property or injury to his 
person by a mob shall have an action 
against the . . . city in which such in- 
jury is inflicted” not to exceed $10,- 
000. The plaintiff showed that he 
suffered personal injuries while at- 
tempting to drive through a mob 
which had for two days been milling 
around in the vicinity of a public 
housing project into which Negroes 
had recently moved. 

The City contended that the act 
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pplied only where the mob was 
iking law enforcement into its own 
ands. The trial court agreed and 
ustained the City’s motion for a 
lirected verdict. 

But the Appellate Court reversed. 
Examining the statute in its histori- 
cal setting, it ruled that the act 
applied where a mob assembled “for 
the purpose of carrying out what it 
believed was its collective or com- 
munity interest, and in the execu- 
tion of that purpose took over the 
powers lawfully delegated to and 
vested in authorities”. The 
Court concluded: “We are of the 
opinion that it was the legislative 
intent 


local 


to impose a penalty on 
the community in the form of addi- 
tional taxes when its members par 
ticipate in or allow the condition to 
arise that we find in the instant 
case.” 

(Slaton v. City of Chicago, Appellate 
Court of Illinois, First District, No- 
vember 22, 1955, rehearing denied De 
cember 13, 1955, Robson, J., 8 Ill. App. 
2d 47, 130 N.E. 2d 205.) 


Municipal Law .. . 
ordinances 


® A New York City magistrate’s 
court has struck down a provision 
of the Administrative Code of the 
City of New York making the sale, 
possession or use of a toy or imita- 
The 
Court ruled that the ordinance con- 
flicted with state statutes and that 
the state’s criminal law had pre 
empted the field. 

The Code section proscribed the 


tion pistol a misdemeanor. 


sale, possession or use of “any toy 
or imitation pistol or revolver which 
substantially duplicates an actual 
pistol or revolver” unless it had a 
closed barrel and was not of certain 
colors. The state’s penal law, how- 
ever, provides that “toy pistols, toy 
canes, toy guns or other devices in 
which paper caps... are used” may 
be sold “at all times”. Another sec- 
tion of the penal law makes it a 
crime “to use against another an 
imitation pistol”. 

The Court 
Code section, in referring to “any” 


toy pistol, conflicted with the state 


concluded that the 






law permitting the sale of cap pistols. 
It felt, 
Statute covering the use of “imita- 


moreover, that the state 
tion” pistols adequately protected 
the safety of the City of New York 
and indicated an intention on the 
part of the legislature to pre-empt 
the entire field of legislation on the 
possession and use of toy and imita- 
tion pistols and revolvers. 

(New York v. Delgardo, City Magis- 
trate’s Court of the City of New York, 
Upper Manhattan District, December 1, 
1955, Kaplan, C.M., 146 N. Y. S. 2d 
350.) 


Sales... 
implied warranties 


® In a case presenting an interesting 
factual situation, the Court of Ap- 
peals for the Eighth Circuit has 
decided that under Minnesota’s uni- 
form sales act no implied warranty 
exists as to the quality of the con- 
tainer of a trade-name product, if 
selection is made solely by the buyer. 
rhe plaintiff's sister had pur 
chased a glass jar of applesauce at 
a self-service grocery. As the plaintiff 
attempted to replace the lid of the 
jar, the jar collapsed and the plain- 
tiff incurred cuts. In a suit against 
the retailer only, the jury awarded 
her $7,100, but the trial court granted 
judg 
ment notwithstanding the verdict. 


the defendant’s motion for 
The Minnesota sales act provides 
that “‘in the case of a contract to sell 
or a sale of a specified article unde1 
its patent or other trade name, there 
is no implied warranty as to its fit- 
ness for any particular purpose”. 
The Court 
court’s action in granting the de- 


affirmed the _ trial 


fendant’s motion for judgment not 
withstanding. It pointed out that 
the buyer had selected the article 
without relying on any representa 
tion, skill or judgment of the seller, 
that the defendant was neither the 
manufacturer nor producer and that 
it had no knowledge of any defect 
in the jar. Under such circumstances, 
it said, there could be no implied 
warranty. 

The 
that two other obstacles barred the 


Court declared, moreover, 


plaintiff's way. One was that she had 


What's New in the Law 





not purchased the applesauce her- 
self, and the other that it was doubt- 
ful if an implied warranty would 
extend to the jar. 

(Torpey v. Red Owl Stores, Inc., 
United States Court of Appeals, Eighth 
Circuit, December 30, 1955, Gardner, 


J.) 


Taxation... 

anyone for a safari? 
® The African safari business has 
been given a shot-in-the-arm by the 
Tax Court. If a businessman plays 
his cards right, the Court says, he 
will be able to deduct a safari cost 
as an expense of advertising for 
income tax purposes. At least, that’s 
what’s happened in one case. 

“The cost of a big game hunt in 
\frica does not sound like an ordi- 
nary and necessary expense of a 
dairy business in Erie, Pennsylva- 
nia,” the Court remarked, “but the 
evidence in this case shows clearly 
that it was and was so intended.” 

Ihe salubrious evidence was this: 
the principal owners, husband and 
wife, of the incorporated taxpayer- 
dairy were dedicated hunters. For 
many years the husband had hunted 
North American big game, which 
furnished the piéce de résistance for 
customers and 
other groups were invited. The dairy 


dinners to which 
established a museum where mount- 
ed heads and skins were displayed. 
The public was invited to the mu- 
seum and the taxpayer lost no op- 
portunity to use the dinners and 
the museum for advertising and 
good will. 

One day the advertising manager 
hit on the bright idea of sending the 
husband and wife on an African 
safari. The taxpayer bore the cost 
of the safari. The trip was accom- 
panied by publicity in which the 
dairy’s name was mentioned. Motion 
pictures were made and shown many 
times after the trip, with the name 
of the dairy always prominently dis- 
played. The dairy claimed the cost 
of the safari as an advertising ex- 
pense. The Commissioner said no. 

The Court, holding in favor of 
the taxpayer, emphasized that the 
trip was conceived and carried out 
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as an advertising project. “It pro- 
vided extremely good advertising at 
a relatively low cost,” it said. 

(Sanitary Farms Dairy, Inc. v. Com- 

missioner, Tax Court of the United 
States, December 14, 1955, Murdock, J., 
25 T.C. No. 58) 
* But a Chicago bookie was much 
less fortunate in the Tax Court. It 
held that he could not deduct as a 
cost of doing business the amount 
paid in wages to his employees and 
also ruled that he had overstated 
his losses for the year in question. 

The Court’s refusal to allow the 
deduction of employee’s wages came 
as a jolt, since it was the first time 
any court, or even the Commissioner, 
has done so, even in the case of an 
illegal business. The Court's ration- 
ale was based on an Illinois statute 
rendering bookmaking illegal and 
the state’s accessory statute which 
makes all accessories principals. 
Since the wages were paid to pro- 
cure the direct aid of others in an 
illegal act, the Court said, it would 
be a clear violation of public policy 
to permit the deduction. Thus the 
Court applied the “frustration of 
public policy rule’, but it also ad- 
mitted that “the disallowance of the 
instant expenditure may be almost 
tantamount to taxing petitioner on 
his gross rather than his net income”’. 

Three judges, dissenting, thought 
it passing strange that the bookie’s 
wages paid should be questioned as 
a business expense, but nothing said 
as to rent, communications and other 
items essential to operation of the 
business. 

In another facet of the case, the 
Commissioner was less_ successful. 
He contended that the bookie’s gross 
profits should be pegged at 1114 
per cent of his handle—the same fig- 
ure permitted to parimutuel tracks 
operated under state license—rather 
than the 514 per cent the taxpayer 
reported. But the Court held that 
since a parimutuel track’s gross is 
set by law, it has no bearing on what 
a bookie might make. Unfortunately, 
though, the bookie could not con- 
vince the Court that his records were 
very accurate, and it accordingly de- 
termined that he had overstated his 
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betting losses for the year in ques- 
tion by $5,000. 

(Mesi v. Commissioner, Tax Court 
of the United States, December 16, 
1955, Rice, J., 25 T.C. No. 64.) 


Torts... 
unborn child 


=" Joining the trend of modern 
doctrine, the Kentucky Court of Ap- 
peals has permitted the administra- 
tor of a stillborn baby to maintain an 
action for injuries en ventre sa mére 
allegedly resulting in the death. The 
Court adopted the so-called viability 
doctrine: if the unborn child is capa- 
ble of living independently, it is 
a person in the eyes of the law and 
may maintain an action, when born, 
for prenatal injuries, or, as in the 
instant case, may have an action 
maintained for it for wrongful 
death. 

The case involved fatal injuries 
received by the mother in an auto- 
mobile accident two days before the 
baby was born. The complaint al- 
leged that the child died as a result 
of injuries caused by the accident, 
which resulted from the defendant's 
negligence. The trial judge dismissed 
the suit at a pretrial conference on 
the ground that no action would lie 
under the Kentucky wrongful death 
act for the death of a child sustained 
through injuries received prior to 
birth. 

The Court said the precise issue 
before it was whether an unborn 
child was a “person” within the 
meaning of Kentucky constitutional 
and statutory provisions relating to 
wrongful death. On this point, the 
Court adopted the rule that an un- 
born child is a “person” if it has 
reached the prenatal stage of via- 
bility. 

The Court noted that commenc- 
ing with the 1884 Massachusetts case 
of Dietrich v. Northampton, 138 
Mass. 14, many American jurisdic- 
tions have denied suits for prenatal 
injuries, but that the recent trend 
has been toward recognition of an 
action. Two states—New York and 
Missouri—have reversed former hold- 
ings. 

(Mitchell v. Couch, Court of Appeals 





of Kentucky, December 2, 1955, Stewart 


G4) 


Torts... 
privacy or property? 

=" Al Ettore, knocked out by Joe 
Louis in 1936 and by the United 
States District Court for the Eastern 
District of Pennsylvania in 1954, 
has been vindicated by the Court 
of Appeals for the Third Circuit. 

When Ettore fought Louis, mo- 
tion pictures were made of the bout, 
and Ettore, by contract, received 20 
per cent from the sale of motion 
picture rights. Years later—in 1949 
and 1950—the pictures were shown 
on the NBC-TV show “Greatest 
Fights of the Century” in both New 
York and Philadelphia. Ettore sued 
the owner of the Philadelphia sta- 
tion and the program sponsor, but 
did not join NBC as a defendant. 

He alleged that he had been dam- 
aged “in his property rights, right 
of privacy, good name and reputa- 
tion”. But the district court dis- 
missed his complaint on the ground 
he had shown no right to relief (126 
F. Supp. 143, 41 A.B.A.J. 556; June, 
1955) . 

The Court of Appeals, with one 
judge dissenting, reversed. It de- 
clared that while the case required 
it to tramp through a judicial forest, 
there seemed to be two polar types 
of cases of invasion of privacy. “One 
arises”, the Court continued, “where 
some accidental occurrence rends the 
veil of obscurity surrounding an 
average person and makes him, argu- 
ably, newsworthy. The other type 
involves the appropriation of the 
performance or production of a 
professional performer or entrepre- 
neur.” 

The Court said that a distinction 
must be made between the two types 
of cases, and that courts have pro- 
tected the professional's right of 
property in his performance to a 
greater extent than they have pro- 
tected the isolated individual's right 
of privacy. 

Thus, basing its reasoning on Et- 
tore’s property right in his profes- 
sional 


boxing performance, the 


Court held that this right was 
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violated by exhibit of the films on 
television. In doing so, the Court 
concluded that he had not sold com- 
mercial television rights to the film 
under his original contract, because 
commercial television did not exist 
in 1936. It impliedly rejected Re- 
public Pictures Corporation v. Rog- 
ers, 213 F. 2d 662 (40 A.B.A.J. 783; 
September, 1954), in 
Court of Appeals for the Ninth Cir- 


which the 


cuit took the view that once a per- 
former has contracted to appear in 
a motion picture and has appeared, 
the film may be used without qualifi- 
cation thereafter, provided it is a 
fair presentation. 

Because jurisdiction was based on 
diversity of citizenship, the Court 
had to apply the law of Pennsyl- 
vania, Delaware, New Jersey and 
New York, the four states in which 
the alleged “point of impact” of the 
tort occurred. In all these states, the 
Court determined, the right pro- 
tected in such actions is property 
rather than privacy. The case most 
relied on in Pennsylvania—the prin- 
cipal “point of impact”—was Waring 
v. WDAS Broadcasting Station, $27 
Pa. 433, in which an orchestra di 
rector obtained an injunction re- 
straining a broadcaster from playing 
his phonograph records which were 
marked “not radio 
broadcast”. 


licensed for 


The dissenting judge felt that Et- 
tore had sold all property rights in 
the film and should not now be 
allowed to maintain an action. 

(Ettore v. Philco Television Broad- 
casting Corporation, United States 


Court of Appeals, Third Circuit, Jan- 
uary 17, 1956, Biggs, C.J.) 


Trials... 
instructions 


=" A warning that too many instruc- 
tions may spoil the effectiveness of 
an appeal has come from the Appel- 


late Court of Illinois for the Second 
District. 

The Court was faced 
appeal of an automobile damage 


with an 


suit in which two plaintiffs had 
each recovered verdicts and awards 
against two defendants. The trial 
judge was, as the Court termed it, 
“literally 
tions. The two plaintiffs tendered 
fifteen, one defendant seventeen and 
the other thirty. From this deluge, 
the trial court gave forty-three. 

The _ thirty-instruction tenderer 
turned out to be the one objecting 
to the instructions given for the 
plaintiffs. 

The 
number of instructions tendered by 
both defendants in this case serves 
not only to reduce the effectiveness 
of the instructions as an aid to the 
jury but also to lessen the likeli- 


swamped” with instruc- 


Court declared that ‘the 


hood of a reviewing court reversing 
the decision of the jury because of 
alleged faulty instructions”. 

Warning of the abuses and evils 
of multitudinous instructions, the 
Court asserted that 
could backfire on trial counsel be- 
cause a throng of instructions sim- 
ply lessened an appellate court's 
critical faculty toward them. 

(Borst v. Langsdale, Appellate Court 
of Illinois, Second District, December 1, 
1955, Eovaldi, J., 8 Ill. App. 2d 88, 130 
N. E. 2d 520.) 


the practice 


What's Happened Since .. . 


® On December 19, 
York Appellate Division, Second 
Department, N. Y. S. 2d——-, 
affirmed New York Post Corporation 
v. Leibowitz, 143 N. Y. S. 2d 897. 
(41 A.B.A.J. 748; August, 1955), 
leaving in effect the decision of the 
Supreme Court for Kings County 
that a newspaper does not have a 


1955, the New 


right to mandamus against a trial 
judge to compel him to furnish 
it a transcript of his charge to a jury 
in a criminal case to which the news- 
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paper was not a party, nor does it 
have a right to prohibition against 
the judge that he refrain from order- 
ing his court reporter not to furnish 
a copy of the charge. 


® On January 16, 1956, the Supreme 
Court of the United States: 
DENIED CERTIORARI in 
Union Telegraph Company v. Kauff- 
man, 224 F. 2d 723 (41 A.B.A.]J. 
958; October, 1955) , leaving in effect 
the decision of the Court of Appeals 
for the Fifth Circuit that where 
Western Union 
formed the receiver of an interstate 


Western 


erroneously in- 


telegram that it was a death mes- 
sage, the company is liable under 
federal common law for physical in- 
juries resulting from the mental and 
emotional disturbance caused. 


® This department apologizes for 
a misleading reference contained in 
the digest of Maus v. New York, 
Chicago & St. Louis Railroad Com- 
pany, 128 N. E. 2d 166, which ap- 
peared in 41 A.B.A.J. 1156; Decem- 
ber, 1955. The Maus case, which was 
decided by the Court of Appeals of 
Ohio for Cuyahoga County, held 
that in a personal-injury action the 
plaintiff was not entitled to an in- 
struction that the defendant's dam- 
age award would be free of federal 
income taxation. In digesting the 
case, we stated that the decision was 
contra to the position taken by the 
Appellate Court of Illinois for the 
First District in Hall v. Chicago & 
Northwestern Railway Company, 
349 Ill. App. 175, 110 N. E. 2d 654 
(39 A.B.A.J. 505; June, 1953). This 
statement was correct as far as it 
went, but it failed to reflect the im- 
portant fact that the Supreme Court 
of Illinois subsequently reversed the 
rule of the Hall case (5 Ill. 2d 135, 
125 N. E. 2d 77). Thus the Ohio 
court’s holding in Maus is in accord 
with the final Illinois ruling on the 
point. 
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Department of Legislation 


Charles B. Nutting, Editor-in-Charge 












® This month, we are devoting these 
columns to a review of the history of 
the Department of Legislation. 

The Department was established 
in July, 1948, with Professor Harry 
Willmer Jones, of the Columbia 
University Law School, as Editor-in- 
Charge. Professor Jones served until 
August, 1951, when he was succeeded 
by the present editor. Under both 
editors, the policy of the depart- 
ment has been to run brief, relative- 
ly non-technical articles of interest 
to the Bar in general, as well as to 
specialists. During the more than 
seven years of its existence it has 
published eighty-seven articles by a 
variety of authors. Many fields have 
been covered, a few of which will 
be described in the following para- 
graphs. 

One of the principal topics which 
has been considered is that of legis- 
lative procedure. Here various au- 
thorities have discussed such matters 
as committee hearings and organiza- 
tion, the effect of the legislative 
reorganization act on committees 
and the general functions of legisla- 
tive committees. Special attention 
has been paid to the investigating 
committee. Articles have been pub- 
lished describing the history and 
functions of such committees and 
dealing with various possible re- 
strictions on their activity. Of 
particular interest was an article by 
Viscount Hailsham in which he com- 
pared parliamentary inquiry and 
congressional investigation. 

Aside from the discussion of 
legislative procedure from the point 
of view of the participant in legis- 
lation, we have recently paid con- 
siderable attention to what has come 
to be called “legislative advocacy”. 
We have discussed the role of the 
lawyer, not only in the formulation 
of legislation but also in securing its 


passage. This is a relatively new 
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field and lawyers are not yet accus- 
tomed to the notion that high pro- 
fessional accomplishment is possible 
in it. Nevertheless, our authors have 
pointed out the importance of 
knowledge of the legislative process 
and have stressed the fact that legis 
lative advocacy may be a very im 
portant branch of the practice of 
law. 

One of the topics which has been 
of great interest to the present 
editor-in-charge is in that of com- 
parative legislative procedure. A\l- 
though this has no direct significance 
to the practicing lawyer in terms of 
bread and butter, it does contribute 
to his understanding of the legis- 
lative cultural 


process and to his 


knowledge of other legal systems. 
\ccordingly, we have from time to 
time invited experts from othe 
countries to discuss the legislative 
procedure of their particular gov- 
ernment. In this connection, we have 
covered legislative procedure in the 
United Kingdom, in some of the 
Canadian provinces, in Australia. 
and in several of the Latin-American 
countries. The series has occasioned 
a good deal of interest and comment 
on the 


part of lawyers who are 


subscribers to and readers of the 


JOURNAL, 

Still another topic is that of codi- 
fication and continuous revision of 
statutes. In this connection we have 
printed an article dealing with the 
work of the New York State 
Revision Commission and have also 


Law 
discussed the Legislative Drafting 
Service at the Columbia University 
Law School. Several articles dealing 
with particular codification projects 
have been published including those 
dealing with the Wisconsin Criminal 
Code, the Uniform Commercial 
Code and military law. In each of 
these instances the underlying princi- 
ples of and the techniques employed 


in codification have been dealt with 
on a rather general basis. Thus the 
articles are considerably more signif- 
icant than their relatively limited 
subject matter might indicate. 
Finally, and perhaps most im- 
portantly, considerable attention has 
been given to the general topic of 
legislative research and drafting. In 
this connection, 
been given to various services which 
are available to draftsmen. Among 
others, the Michigan Center for 
Legislative Research has been dis- 
cussed, drafting services in state 
legislatures have been described, the 
New York legislative service has been 


consideration has 


considered and, generally, the back- 
ground of state legislation has been 
dealt with. Not only has the procure- 
ment of source material been con- 
sidered but also practical problems 
such as those involved in staffing 
the office of a state legislative counsel 
have been mentioned. 

One of the most important aspects 
of this general problem has been 
the emphasis which the department 
has endeavored to place on the im 
portance of research as a prelude to 
drafting. In many of the articles the 
procedure followed in the prepara 
tion of legislation has been described 
in some detail. Invariably it has been 
pointed out that the necessary con 
sultation with interested groups, the 
equally legal 
involved in looking up 
and judicial precedents, and the 


necessary research 


Statutory 


necessity for constant revision and 
redrafting make the task of the legis- 
lative draftsman an extremely ardu- 
ous and time-consuming one. 

In addition to the consideration 
of background research, actual tech- 
niques of drafting have been dealt 
with to a considerable degree. Re- 
cently, the department carried a 
review of Mr. Dickerson’s book on 
Legislative Drafting. Specific studies 
made in such areas as 
drafting the Model Post-Mortem 
Examinations Act, the preparation 
of a Model Housing Code and a 
Modern Public Health Code, and 
problems involved in drafting a 
Modern Conservation Law. These 
articles taken as a whole, we believe, 


have been 
























It with oller valuable information to a law- 


lus the yer interested in entering this field. 
signif. \s an incident to this general area, 
limited some attention has been paid to 
te. problems of statutory interpretation. 
st im- Thus, we have dealt with some 
ion has causes of uncertainty in statutes, 
pic of and, in some instances, problems 
ing. In arising out of particular statutory 
on has situations. 

; which Chis constitutes an outline of the 
Among principal features of the Department 
er for of Legislation which may be of pri- 
en dis- mary interest to a practicing lawyer. 
1 State It should be mentioned, however, 


ed, the 
as been 











that the relation of legislation to 
law school curricula has not been 
overlooked. Contributors to the de- 
partment have discussed legislation 
as a law school course and the prob- 
lem of teaching social legislation in 
law school. 

It might also be added that, al- 
though the department is primarily 
concerned with problems involving 
legislative procedure and drafting, 
occasionally important substantive 
questions involving statutory law 
are considered. Thus, we have had 
a discussion of statutory strict lia 


Department of Legislation 





bility, a treatment of the American 
poor laws, a description of the es- 
sentials of the labor arbitration law, 
and some consideration of constitu- 
tional questions involving such mat- 
ters as the powers of the executive 
and the extent of congressional 
immunity. 

We hope and believe that the De- 
partment of Legislation is making a 
real contribution to the practicing 
Bar and that it will continue to ex- 
tend its usefulness and its influence 


in the issues to come. 
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® Prepared by Committee on Publications, Section of Taxation, George D. Web- 
ster, Chairman; John S. Nolan, Vice Chairman. 





Control of Closely Held Family Corporations 


Through Charitable Foundations 
by Francis W. Sams, of the Miami Bar 


® Announcement by the Ford Foun- 
dation of a public offering of a por- 
tion of the Foundation’s Ford Motor 
Company stock has recently sharp- 
ened interest in the use of the char- 
itable foundation for the retention 
of control of closely held family 
corporations. This simple device has 
in the main enabled the Ford family 
to retain voting control of the Ford 
Motor Company. At the death of 
the first Henry Ford, either much 
of the stock had to be sold to the 
public in order to raise enough cash 
to pay the estate tax liability or a 
sufficient amount of the stock had 
to be given to charity to bring the 
estate tax liability within the liquid 
resources. And the problem faced 
by the Fords is now faced by a num- 
ber of smaller businesses where the 
maintenance of control may be even 
more difficult. 

A foundation organized and oper- 
ated exclusivel? for charitable, sci- 
entific, literary, educational or other 
stated purposes which does not en- 
gage in substantial propaganda ac- 
tivities (or otherwise attempt to in- 
fluence legislation) , or intervene in 
political campaigns on behalf of any 
candidate, and no part of the net 
earnings of which inure to the ben- 
efit of any private shareholder or 
individual, is with certain restric- 
tions exempt from federal income 
taxation (Section 501 (c) (3)). 
Control of such a foundation may 
be vested in the creator or his family 
without impairing its tax-exempt 
status and contributions to it are de- 
ductible for income (Section 170), 


gift (Section 2522 (a) (2) ) and es- 
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tate (Section 2055 (a) (2) ) tax pur- 
poses. Consequently, taxpayers 
whose estates consist principally of 
stock in closely held family corpo- 
rations have made increasing use of 
these foundations to retain control 
of their businesses in the family 
group, while at the same time secur- 
ing definite income, gift and estate 
tax benefits. 

For example, assume a taxpaye! 
in the 80 per cent income tax brack- 
et creates a charitable foundation 
which he controls and which qual- 
ifies for tax exemption under Section 
501 (c) (3). He makes a yearly 
contribution of stock in his family 
corporation with a fair market value 
of $30,000 which is fully deductible 
as a charitable contribution under 
Section 170. He immediately realizes 
a cash tax saving on his income of 
$24,000, he is not taxed on any gain 
in the value of the stock, he has lost 
no control of his business and any 
dividends attributable to the stock 
after the contribution are not in- 
cludible in his taxable income. Also, 
through the foundation he has a 
convenient and flexible means of 
marshalling his charitable giving. If 
he transfers during his life sufficient 
stock to represent control, the re- 
maining stock owned by him at his 
death will probably be valued at 
considerably less in his estate since 
it no longer represents control. 
Moreover, the foundation may in- 
sure the taxpayer's estate a fair and 
ready market for undonated stock 
in the event that additional cash is 
needed to pay estate taxes and other 
claims. 








Contributions to the foundation 
may be in the form of preferred or 
non-voting common stock with the 
voting common remaining in the 
family group. This was true of the 
Ford Foundation, which, while hold- 
ing common stock representing 88 
per cent of the ownership of the 
Ford Motor Company, held none of 
the voting rights. The rights were 
all vested in the common stock held 
by the Ford family group. A varia- 
tion of this method is the use of 
“Section 306” (preferred) — stock. 
Its contribution will probably be ef- 
fective in placing some of the com- 
pany’s equity value in the founda- 
tion. Also, it may be advantageous 
to give interest-bearing debentures 
to a foundation. This is because in- 
terest payments to the foundation 
are deductible to the business while 
dividend payments are not. 

Control of the foundation during 
the lifetime of the donor is a simple 
matter. Cf. Barber v. Edwards, 130 
F. Supp. 83 (M.D. Ga. 1955). After 
the donor’s death, control over the 
foundation may be preserved in sev- 
eral ways. Probably the most usual 
method is through the use of self- 
perpetuating trustees or directors, 
the survivors selecting new directors 
to replace others when necessary. 

This use of foundations to perpet- 
uate control of closely held corpo- 
rations through stock ownership in 
family foundations has not escaped 
without criticism. It has been felt in 
some quarters that this is a subver- 
sion of the purposes for which char- 
itable foundations were granted tax 
exemption. The House of Repre- 
sentatives in the Revenue Act of 
1950 proposed that contributions of 
stock to foundations be denied a 
charitable deduction as a gift or be- 
quest if both the foundation receiv- 
ing the stock and the corporation 
issuing it were controlled either di- 
rectly or indirectly by the contribu- 
tor or his family. It was further pro- 
posed that the deduction for con- 
tributions of stock be denied where 
the rights to vote the stock or rights 
with respect to its disposition were 


‘1. References are to the Internal Revenue 
Code of 1954 unless otherwise indicated. 
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etained by the contributor or his 
amily. Section 331 (a), H.R. 8920, 
SIst Cong. 2d Sess. (1950); H. 
Rep. No. 2319, 8Ist Cong., 2d Sess., 
13-44, 131 (1950). The basis for 
these proposals was the suggestion 
that “a full and complete gift” 
had not been made if the donor re- 
tained “some of the stock in his own 
hands and in the hands of his fam- 
ily” and retained “ 
board of the foundation.? These pro- 
visions were eliminated from the 
Revenue Act of 1950 by the Senate 
with the comment by the Senate Fi- 
nance Committee that they 


control” of the 


over- 
looked “the fact that the donor or 
his family must use the property set 
aside in the foundation or trust for 
charitable, etc., purposes rather than 
for personal purposes’. Sen. Rep. 
No. 2375, 8Ist Cong., 2d Sess., 39 
(1950). It was felt by the Fi- 
nance Committee that the use of 
the charitable foundation to con- 
tinue control of closely held busi- 
nesses in a family group was an im- 
portant inducement to charitable 
giving which if prohibited would re- 
sult in large funds being lost to pub- 
lic charity. 

In 1954, the Special Committee of 
the House of Representatives To 
Investigate Tax-Exempt Founda- 
tions and Comparable Organizations 
headed by Congressman Carroll 
Reece suggested to the Committee 
on Ways and Means that it consider 
denying tax exemption to any foun- 
dation which held more than 5 or 10 
per cent of its capital in the sec uri- 
ties of one enterprise. H.R. Rep. 
No. 2681, 83d Cong. 2d Sess., 216- 
217 (1954). As yet there has been 
no action on this proposal. 

On the state level, Section 34 of 
the New York General Corporation 


Law has recently been amended by 


a less stringent provision to prohibit 
a contribution by a corporation to a 
charity where the donee holds more 
than 10 per cent of the voting stock 
of the donor corporation or a sub- 
sidiary in which the donor has a 
majority interest either at the time 
of the contribution or immediately 
thereafter. C. 388, 1951 Session Laws 
of New York. 

Congress, however, has taken meas- 
ures to curb the use of charitable 
foundations as adjuncts to private 
enterprise and their employment for 
purposes of personal gain. Briefly 
these curbs seek to eliminate deal- 
ings between foundations and their 
creators, contributors, 
families and controlled corporations 
which are not at arm’s length. Thus, 


substantial 


the limitations apply even though 
the corpus of the controlled founda- 
tion does not consist of family cor- 
poration stock. Section 503 (prohib- 
ited transactions) denies exemption 
to a foundation where it lends its 
income or corpus without adequate 
reasonable interest, 
pays excessive salaries, renders pref- 
erential services, sells securities for 


security and 


an inadequate price, purchases se- 
curities for an excessive price or en- 
gages in any other transaction which 
results in a substantial diversion of 
its income or corpus to a member of 
the prohibited group. Section 504 
(unreasonable accumulations) de- 
nies to the foundation its exemption 
if it unreasonably accumulates its 
income beyond the needs of its 
charitable objectives, uses its income 
to a substantial degree for purposes 
other than those for which its ex- 
emption was granted or invests its 
funds in a manner which would jeo- 
pardize the carrying out of its char- 
itable purposes. It is conceivable 
that this provision might be used 


Tax Notes 





against the foundation investing in 
the family corporation. 

Both Sections 503 and 504 are de- 
signed primarily to penalize “pri- 
vate” charitable foundations which 
by reason of their continuing rela- 


tions with theiz grantors, may serve 
private interests more effectively 
than public interests. Both are based 
on the assumption that the exercise 
of “control” (and not the “control” 
itself) is the dangerous factor. See 
generally, Proc. N.Y.U. 2d Bien. 
Conf. on Problems of _ the 
Charitable Foundation 55 et seq. 
(1955). And see also Sections 502, 
511-514 relative to taxation of “‘feed- 
er organizations” and “unrelated 
business income”. 

To summarize, a charitable foun- 
dation if operated clearly and exclu- 
sively for charitable purposes and 
not imposed upon for the personal 
aggrandizement of the creator, his 
family or a controlled corporation, 
is an important tool in estate plan- 
ning where one of the primary con- 
siderations is the continuation of 
control of a closely held business 
in a family group. It is an approved 
tax transaction as is the family trust, 
the family partnership and the fam- 
ily corporation. But it should be 
noted that definite legislative 
scrutiny has been directed to the use 
of charitable foundations for perpet- 
uation of family control of private 
enterprises, and it cannot be said 
that restrictive legislative action*® 
will not be forthcoming in this area 
in the future. 





2. See colloquy—Senators Taft and Kerr and 
the then Tax Legislative Counsel of the Treas- 
ury. Hearings before Committee on Finance 
on H.R. 8920, 8ist Cong., 2d Sess. 545-546 
(1950). 

3. There will probably be some restrictive 
legislation in the general area of charitable 
foundations in 1956. For instance, the Treasury 
is sponsoring a bill to lay open to inspection 
the application for exempt status. See also 
Conc. Rec., January 5, 1956, page 77. 
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OUR YOUNGER LAWYERS 


William C. Farrer, Secretary and Editor-in-Charge, Los Angeles, Calif. 











® The Mid-Year Meeting of the 
Council of the Junior Bar Confer- 
ence was held in New Orleans, Lou- 
isiana, March 2-4. Officers, directors, 
Council representatives and national 
committee chairmen reported on 
their activities and plans for 1956. 
Special reports were given by Vice 
Chairman C. Frank Reifsnyder, of 
Washington, D. C., on “The Revi- 
sion, Amendment and Consolidation 
of Junior Bar Conference Publica- 
tions’; Charles F. Malone, of Ros- 
well, New Mexico, on “The Scope 
and Correlation of the Work of the 
Conference”; Payne H. Ratner, Jr., 
of Wichita, Kansas, on “The Newly 
Formed Medico-Legal Committee”; 
and F. William McCalpin, of St. 
Louis, Missouri, Chairman of the 
Committee To Consider a New 
Name for the Junior Bar Confer- 
ence. 

The Council approved the appli- 
cation for affiliation of the Dubuque 
County (Iowa) Junior Bar Associa- 
tion submitted by William Tim- 
mons, President, and Dorothy C. 
Sauer, Secretary. 

In attendance were Junior Bar 
Council members Robert G. Storey, 
Jr., of Dallas, Texas; C. Frank Reif- 
snyder, of Washington, D.C.; Wil- 
liam C. Farrer, of Los Angeles, 
California; Stanley B. Balbach, of 
Urbana, Illinois; Frederick G. Fish- 
er, Jr., of Boston, Massachusetts; 
§. Michael Schatz, of Hartford, Con- 
necticut; F. Hastings Griffin, Jr., of 
Philadelphia, Pennsylvania; Bert H. 
Early, of Huntington, West Virginia; 
Robert R. Richardson, of Atlanta, 
Georgia; Rosemary Scott, of Grand 
Rapids, Michigan; Robert H. Gefts, 
of Janesville, Wisconsin; G. Arthur 
Minnich, Jr., of Carroll, lowa; Rob- 
ert L. Meyer, of Los Angeles, Califor- 
nia; Charles F. Malone, of Roswell, 
New Mexico; Paul R. Madden, of 
Washington, D.C.; F. Wm. McCal- 
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pin, of St. Louis, Missouri; and Ray 
R. Christensen, of Salt Lake City, 
Utah; Directors Thomas E. Taulbee, 
of Wilmington, Delaware; John C. 
Deacon, of Jonesboro, Arkansas; and 
Kirk M. McAlpin, of Savannah, 
Georgia; and Committee Chairmen 
C. Severin Buschmann, Jr., of Indi- 
anapolis, Indiana; Walter R. Tabler, 
Jr., of Baltimore, Maryland; Timo- 
thy E. Kelley, of Dallas, Texas; Al- 
vin B. Rubin, of Baton Rouge, Lou- 
isiana; Edward B. Winn, of Dallas, 
Patrick D. Kelly, of Des 
Moines, Iowa; Arthur M. Lewis, of 
Hartford, Connecticut; Margaret E. 
Millus, of Brooklyn, New York; A. 
D. Van Meter, Jr., of Springfield, 
Illinois; James M. Ballengee, of 
Charleston, West Virginia; Payne H. 
Ratner, Jr., of Wichita, Kansas; Wil- 
liam Reece Smith, Jr., of Tampa, 
Florida; James J. Bierbower, of 
Washington, D.C.; Robert H. Hall, 
of Atlanta, Georgia; John G. Wein- 
mann, of New Orleans, Louisiana; 
Harold W. Tobin, of San Francisco, 
California; Calvin H. Udall, of Phoe- 
nix, Arizona; Robert B. Keating, of 
Denver, Colorado; Gibson Gayle, Jr., 
of Houston, Texas; and Charlotte P. 
Murphy, of Washington, D.C. 


‘Texas; 


Alabama Junior Bar Program 
for 1956 


Ralph A. Franco, of Montgomery, 
Chairman of the Junior Section of 
the Alabama State Bar, and his Ex- 
ecutive Council composed of Walter 
Byars, of Troy, Vice Chairman; 
John W. Mobley, of Mobile; Albert 
Copeland, of Montgomery; Robert 
E. Cannon, of Elba; Robert M. Al- 
ton, of Tallassee; Lewis Hamner, of 
Roanoke; Vann Waldrop, of Tusca- 
loosa; Charles Wiggins, ]r., of Jas- 
per; Murray W. Beasley, of Tuscum- 
bia, and W. T. Goodloe Rutland, of 
Birmingham, have completed plans 


for the Alabama Junior Bar Sectio 
for 1956. 

The Public Information Commit 
tee and its Chairman, Clyde W 
Callaway, Jr., of Birmingham, are 
distributing eleven articles of pub 
lic interest with respect to the vari 
ous aspects of law to newspapers 
throughout the state for publication; 
the Small Loans Studies Committee, 
of which John J. Coleman, Jr., of 
Birmingham, is Chairman, is contin- 
uing a survey of small loan laws 
presently in effect throughout the 
United States; the Practice and Pro- 
cedure Committee and its Chairman, 
Dwight Morgan, of University, are 
assisting the Committee for Refor- 
mation of Procedural Practice in Al- 
abama; the Local Junior Bar Clubs 
Committee and its Chairman, Earl 
Bloom, Jr., of Birmingham, are co- 
ordinating the activities of the Mo- 
bile and Birmingham Junior Bar 
Clubs and _ assisting other localities 
desirous of establishing Junior Bar 
clubs; the Lawyer-Student Relations 
Committee, chairmanned by W. T. 
Goodloe Rutland, of Birmingham, 
has scheduled programs for presenta- 
tion to students at the University of 
Alabama; the Minor Courts Com- 
mittee and its Chairman, Albert 
Copeland, of Montgomery, are ar- 
ranging a program sponsored by the 
Junior Bar Association for presenta- 
tion to local officials in Alabama; 
finally, the Awards Committee chair- 
manned by Alex Lacy, of Birming- 
ham, will prepare a portfolio to be 
presented with an application for an 
Award of Merit at the annual meet- 
ing of the Junior Bar Conference to 
be held in Dallas, Texas, in August. 

Among the projects which should 
be singled out for recognition is the 
winter series of lectures sponsored by 
the Junior Bar Section at the Univer- 
sity of Alabama and given by leading 
lawyers in the area of Tuscaloosa. 
These lectures include “Legal Eth- 
ics”, “Pre-Trial Conference”, “Prac- 
tical Problems in Real Estate Trans- 
actions”, and “Preparation and Trial 
of an Arbitration Case in a Labor 
Dispute”. As part of this program, 
on November 29, 1955, all Alabama 
Law School seniors visited the Ala- 
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ama Supreme Court. The Court 
made recommendations and com- 
ments to the students who then 
vitnessed the argument of two cases 
on appeal. 


Ohio Junior Bar Handbook 
Kennedy Legler, Jr., and Charles F. 
\llbery, Secretary of the Ohio Jun- 
ior Bar, both of Dayton, announced 
three major projects for 1956. The 
primary one is to compile a hand- 
book for Ohio lawyers which will 
present a brief discussion on each 
court, commission or board in Ohio, 
the object being to furnish an aid 
to those who practice before the 
various courts or commissions. The 
Chairman of this project is George 
B. Raup, of Springfield, who is as- 
sisted by Jay E. Layman, of Wooster, 
and Kenyon D. Love, of Louisville. 
The Membership Committee, Rob- 
ert E. Mabee, of Mansfield, Chair- 
man, continues its effort to bring 
young lawyers into the Ohio State 
Bar Association. Plans are also pro- 
jected for the establishment of a 
speakers’ bureau. 


Hawaii Junior Bar Elects 

C. Frank Damen has been elected 
President of the Junior Bar Section 
in Hawaii and has named the follow- 
ing Hawaiian Junior Bar members to 
Junior Bar Conference committees: 
Personnel, Morio Omori; Informa- 
tion, A. James Wriston; Professional, 
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(Left to right) Albert Copeland, Executive Council Member, Montgomery, Ala- 
bama; Walter R. Byars, Vice Chairman, Troy, Alabama; John B. Scott, Executive 
Secretary, Alabama State Bar Association, Montgomery, Alabama; Ralph A. 
Franco, Chairman, Montgomery, Alabama; Robert S. Vance, member of Public 
Information and Relations Committee, Birmingham, Alabama; Perry O. Hooper, 
member of Lawyer-Student Relationship Committee, Montgomery, Alabama. 





Ted Tsukicama; and Services, Shi- 
geto Kanemoto, all of Honolulu, 


T.H. 


Nebraska Junior Bar Plans 


Ray C. Simmons, of Fremont, Ne- 
braska, Chairman of the Nebraska 
Junior Bar Section, reports five spec- 
ial projects for the Nebraska Junior 
Bar, including a seminar on “Attor- 
neys’ Economic Situation”, at Lin- 
coln; a survey of Nebraska attorneys’ 


expenses, fees and income; an inten- 
sive educational program encourag- 
ing Nebraska lawyers to charge fair 
and adequate fees; a seminar on 
“Demonstrative Evidence’, and the 
formation of a speakers’ bureau. 


Maine Elects Chapman 


Phillip F. Chapman, Jr., of Portland, 
has been elected Chairman of the 
Junior Section of the Maine Bar 
Conference. 


® One of the advantages of membership in the American Bar 
Association is the privilege of receiving the monthly issues of the 
AMERICAN BAR ASSOCIATION JOURNAL. Each member's dues in- 
cludes the subscription price of the JOURNAL. 
Because of the Association’s intensive membership campaign, 
it seems well to explain that a new member's subscription to the 
JourNAL begins only when his application has been processed 
and his dues have been paid. Because of the anticipated large 
number of applications, it will be impossible to process all new 
memberships in time to place their names on the subscription 
list for the March and April issues. New members’ subscriptions 
therefore in some cases may not begin until the May issue. 
Every effort will be made to expedite the processing of appli- 
cations so that new members’ subscriptions may begin as soon 


as possible. 
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BAR ACTIVITIES 


Paul B. DeWitt + Editor-in-Charge 








® Some call it “continuing legal ed- 
ucation,” and others say “post- 
admission legal education.” It takes 
the form of symposiums and forums; 
institutes and seminars. But it all 
amounts to the same thing: study. 
And the whole land over, the law- 
yers are at it continually. 

In Nebraska, the State Bar Associ- 
ation has sponsored its Thirteenth 
Annual Institute on Federal Tax 
Law, and the Association’s Junior 
Bar Section put on an institute on 
“Fees and Law Office Management’. 
At Des Moines, some 900 lawyers at- 
tended the Sixteenth Annual Tax 
School of the Iowa State Bar Associ- 
ation, and Western Reserve Univer- 
sity’s Law-Medicine Center spon- 
sored a two-day institute on “The 
Back: A Law-Medicine Problem” in 
Cleveland. In Texas—well, every- 
thing is done in a big way there! Up- 
wards of 700 oil attorneys, officials 
and tax experts attended the seventh 
annual Oil and Gas Law and Taxa- 
tion Institute sponsored by the 
Southwestern Legal Foundation. 
The speakers were “the finest in our 
forum's history”, according to Wil- 
mer D. Masterson, Jr., faculty mem- 
ber at Southern Methodist Uni- 
versity Law School, which helps 
sponsor the event. And more than 
200 lawyers attended the State Bar's 
two-day institute in Austin on the 
new Texas Business Corporation 
Act. Texas Law School was co-spon- 
sor. The Business Corporation Act 
and the Probate Code—both new— 
also have kept Texas lawyers busy 
at six locally sponsored institutes. 








® National holidays are good times 
to make people aware of the privi- 
leges and responsibilities of Ameri- 
can citizenship. Thus the American 
Citizenship Committee of the State 
Bar of Texas has gone into action. 
The Committee, under the chair- 
mansaip of W. Hume Everett, of 
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Houston, has prepared a calendar 
of national holidays and a list of 
suggested events designed to empha- 
size citizenship. First of all it rec- 
ommends appropriate ceremonies 
for each of the national _holi- 
days, and also suggests that members 
of local bar associations take part— 
make speeches, help run programs, 
and so on. Sponsorship, by local bar 
associations, of essay and oratorical 
contests for students is another sug- 
gestion of the Committee. And it 
says special naturalization proceed- 
ings might be held, too. The Com- 
mittee’s holiday calendar has gone 
out to all of the 140 local bar asso- 
ciations in Texas. 








® Philadelphians can hear “Every- 
thing That’s Excellent’ over 
“WHYY”. That is not a cryptogram. 
Philadelphia has an educational FM- 
radio station, and the faculty of the 
University of Pennsylvania, in co- 
operation with the Metropolitan 
Philadelphia Educational Radio and 
Television Corp., is producing a leg- 
al program over WHYY. The pur- 
pose is to improve the public rela- 
tions of the Bar, and the program, 
called “Everything That’s Excel- 
lent”, tries to do so by going behind 
some of the laws and court decisions 
of current interest. Professor Louis 
B. Schwartz has had as guest the 
author Catherine Drinker Bowen, 
and they have discussed such sub- 
jects as “jury-bugging”, outside in- 
fluences on court proceedings, abor- 
tion, entrapment and judicial re- 
form. Everything, in short, that’s ex- 
cellent; at least, W. S. Gilbert would 
have seen it that way. The title 
comes from the Lord Chancellor's 
song in Act I of Jolanthe. 


© 


® The Alabama Lawyer, official or- 
gan of the State Bar of Alabama, re- 
ports that a bronze bust of the 
author of the first Lawyers’ Code of 








Ethics ever adopted in this country 
has been presented to the University 
of Alabama Law School. The bust of 
the late Governor Thomas Goode 
Jones was given to the Alabama Law 
School by his son, Walter B. Jones, 
who is presiding judge of the Fif- 
teenth Judicial Circuit. It stands on 
a base of pink Tennessee marble and 
has been placed in the rotunda of 
the law building. The late Governor 
Jones was a leader in the adoption 
of a code of ethics in Alabama in 
1887, and that code was the founda- 
tion of the drafts of the code of eth- 
ics adopted by the American Bar As- 
sociation in 1908. 





¢ 





* A survey has turned up “amazing 
disparities” in fees charged by law- 
yers in Kentucky, and the Kentucky 
State Bar Association has appointed 
a special committee, headed by 
Thomas C. Carroll, of Louisville, to 
study the entire problem of fees and 
report this year on a possible state- 
wide schedule. “The necessity for 
some action on a fee schedule,” says 
the Kentucky State Bar Journal, 
“is established by the fact that the av- 
erage net income of Kentucky attor- 
neys in 1954 was $7,000 each, while 
physicians the same year realized an 
income in excess of $15,000 each.” 
Happier news is that the Kentucky 
Association has new, attractive and 
permanent quarters in the Capitol 
Building. And the University of 
Louisville School of Law is founding 
its own publication—The Louisville 
Lawyer. It will start as a small quar- 
terly, but there are hopes it will grow 
into a full-fledged law review. John 
E. Stout is the editor-in-chief, and 
Professor William B. Peden is faculty 
adviser. : 





® The criminal law and its adminis- 
tration are the targets of recent arti- 
cles in three local bar association 
journals. The legal profession, in the 
writers’ views, faces the herculean 
task of improving itself as well as the 
law. 

The Tennessee Law Review car- 
ries the most comprehensive attack, 
which is a reprint of a speech made 
before the Seventy-Fourth Annual 
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Convention of the Bar Association 
of Tennessee by Loyd Wright, for- 
mer President of the American Bar 
\ssociation. Mr. Wright, after char- 
acterizing the administration of the 
criminal law as “this disgrace of 
ours”, describes the current research 
of the American Bar Association’s 
Special Committee on the Adminis- 
of Criminal 
predicts that 


tration Justice, and 


lawyers everywhere 
will have to help in reform work 
when the Committee hands down its 
report. 

But he points out that “in a larger 
sense, the improvement of the quali- 
ty of criminal justice” is a matter of 
people, not just of machinery, and 
says “it is to the everlasting shame of 
American lawyers that we have to a 
great extent allowed the practice of 
criminal law to degenerate into the 
slums of the legal profession’. Most 
lawyers, he says, have retreated to 
civil practice, because it is the most 
lucrative and, unfortunately, the 
most prestigious, and hence the crim- 
inal law has fallen, “with a few 
notable exceptions, into the hands ol 
those on the fringes of the profession 
who are least able and least sensitive 
to their professional obligations.” 

This theme also appears in an at 
ticle, “An Honorable Calling’, by 
Maurice R. Bullock, President of the 
State Bar of Texas. Mr. Bullock says 
that many lawyers avoid criminal 
practice out of fear that civil clients 
and potential clients, who do not un- 
derstand the adversary system, will 
consider them degraded and “not en- 
tirely honorable”. “Everything possi- 
ble’, Mr. Bullock says, “should be 
done to encourage our abiest and 
most ethical lawyers to accept em- 
ployment in criminal cases.” He says 
efforts should be made to make the 
public understand the importance of 
criminal defense and to accord crim- 
inal lawyers “more of the public grat- 
itude, encouragement, and respect to 
which they are entitled”. 

County Judge John A. Mathews of 
Chemung County, New York, writ- 
ing in the New York State Bar Bul- 
letin, claims that one of the greatest 
landmarks of the law—the right to 
the assistance of counsel in criminal 








cases—is disappearing as lawyers turn 
more and more from criminal to bus- 
iness practices. He says, additionally, 
that court-appointed lawyers neither 
have the time nor the specialized 
training to do the best job of de- 
fense, and concludes that the time is 
come for the establishment of the 
Public Defender System in New York 
and in other states. 

One group of criminal lawyers 
concerned with all these problems is 
the Criminal Courts Bar Association 
of Queens County, New York City. 
It has just elected Sidney Liss as 
president for 1956. 





® “No other bar association in the 
United States”, Henry ]. Stites told 
a Marshall Bicentennial Luncheon 
in Louisville, “can claim as many de- 
scendants of Chief Justice Marshall 
as the Louisville Bar Association.” 
Mr. Stites then introduced eight men 
and one woman, all descendants of 
the great Chief Justice and all mem- 
bers of the Louisville Bar Associa- 
tion. A tenth descendant did not at- 
tend the luncheon. 





® The South Carolina Bar Associa- 
tion has published its second annual 
survey of the law of the state. The 
twenty-four essays, which cover some 
170 pages in the South Carolina Law 
Quarterly, mark an advance over the 
first survey of a year ago. Included 
this time is not only case law of the 
state, but also federal appellate cases 
bearing on the substantive law of 
South Carolina and recent legisla- 
tion in the fields covered by the sur- 
vey. The expansion is symbolized in 
the change of name of the survey 
committee from “Committee on Re- 
view of Case Law” to “Committee on 
Annual Survey of South Carolina 
Law”. Coleman Karesh is the chair- 
man of the committee, and contrib- 
uted three articles to the collection. 
As in the past, each author has been 
free to choose his own approach and 
style; to set his own space limita- 
tions, and to express his own opin- 
ions. 





® The law, it is said, is a learned 
profession, and the lawyers of Chi- 


Bar Activities 


cago are taking that maxim literally. 
Two groups of lawyers and their 
wives meet every two weeks to dis- 
cuss the Great Books of the ages. 
The program, sponsored by the Chi- 
cago Bar Association, was established 
after a recent questionnaire to the 
membership revealed substantial in- 
terest. The course of readings began 
with the Declaration of Independ- 
ence, and will include Shakespeare, 
Mark Twain, Milton and others. 








° 
® The Judiciary Committee of The 
Colorado Bar Association is working 
on a judicial selection plan. The 
Association’s Board of Governors as- 
signed the job to the Committee for 
immediate work, but nothing will go 
to the legislature until some time in 
1957. The judicial reformers thus 
will have more than a year to edu- 
cate the public on the issue. Accord- 
ing to the Denver Post: “The Colo- 
rado Bar Association is proceeding 
with wisdom and care in convincing 
the people that they should mini- 
mize the influence of politics in the 
selection of their judges.” 


° 








® Lawyers, like everyone else, are the 
victims of uninformed entertainers 
who, to get a laugh easily, make a 
joke about Brooklyn. The best 
“Brooklyn Humor’, however, comes 
from Brooklyners themselves, and, 
like all good humor, it is serious. 
Consider the following passage from 
an address delivered at the 67th An- 
nual Dinner of the Brooklyn Bar 
Association by Charles J. Buchner, 
President: 


Brooklyn is a great place and the 
Brooklyn Bar Association is a wonder- 
ful organization. It has lived up to the 
traditions of the Old Town for more 
than 67 years and to exist here you 
have to be good. We have the World 
Champion Baseball Team and proba- 
bly the worst place in the world to see 
it. We have the Chief Judge of the 
Court of Appeals and the oldest and 
shabbiest Supreme Court Building in 
the Metropolitan District, if not in 
the State. We have the most people 
and we get the least consideration and 
the smallest sums spent for us in the 
entire city. We have free elections 
but only a single slate which runs 
against itself, with all the campaign 
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Bar Activities 


oratory, committees and everything 
that goes into a political fight except 
the opportunity to lose. 
———_—©—-— 
® “Anyone who has had anything to 
do with Legal Aid knows that local 
bar associations do not always rally 
to a man and fight to a finish for the 
establishment of adequate service to 


the poor”, says Harrison Tweed, for- 
mer President of the National Legal 
Aid Society in a report in The Le- 
gal Aid Brief Case. 

“We had thought,” he continues, 
“that in those cities, where there was 
a minimum of bar enthusiasm, we 
could turn to organized group: of 
public-spirited citizens active in com- 


Committee on Law Lists 


© The tollowing publishers of Law 
Lists and Legal Directories have re- 
ceived Certificates of Compliance 
from the Standing Committee on 
Law Lists of the American Bar Asso- 
ciation for their 1956 editions: 
Commercial Law Lists 
A. C. A. List 
Associated Commercial Attorneys 
List 
165 Broadway 
New York 6, New York 
THE AMERICAN LAWYERS QUARTERLY 
The American Lawyers Company 
1712 N.B.C, Building 
Cleveland 14, Ohio 
Tue B. A. Law List 
The B. A. Law List Company 
414 Colby-Abbot Building 
759 No. Milwaukee Street 
Milwaukee 2, Wisconsin 
THE CLEARING HOUSE QUARTERLY 
Attorneys National Clearing 
House Co. 
3553 Hennepin Avenue 
Minneapolis 8, Minnesota 
THE CoLuMBIA List 
The Columbia Directory 
Company, Inc. 
320 Broadway 
New York 7, New York 
THE COMMERCIAL BAR 
The Commercial Bar, Inc. 
521 Fifth’ Avenue 
New York 17, New York 
Tue C-R-C Atrorney Direcrory 
The C-R-C Law List Company, 
Inc. 
50 Church Street 
New York 7, New York 
FORWARDERS List OF ATTORNEYS 
Forwarders List Company 
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38 South Dearborn Street 
Chicago 3, Illinois 
‘THE GENERAL BAR 
The General Bar, Inc. 
36 West 44th Street 
New York 36, New York 
THE INTERNATIONAL LAWYERS 
International Lawyers Company, 
Inc. 
33 West 42d Street 
New York 36, New York 
THE MERCANTILE ADJUSTER 
The Mercantile Adjuster 
Publishing Company 
1305 Vance Building 
Seattle 1, Washington 
THE NATIONAL Lis1 
The National List, Inc. 
Chanin Building 
122 East 42d Street 
New York 17, New York 
Ranp McNALLy List oF BANk- 
RECOMMENDED ATTORNEYS 
Rand McNally & Company 
P. O. Box 7600 
Chicago 80, Illinois 
Wricut-HotMes LAw List 
Wright-Holmes Corporation 
225 West 34th Street 
New York 1, New York 
General Law Lists 
AMERICAN BANK ATTORNEYS 
American Bank Attorneys 
18 Brattle Street 
Cambridge 38, Massachusetts 
THE AMERICAN BAR 
The James C. Fifield Company 
121 West Franklin 
Minneapolis 4, Minnesota 
THE BAR REGISTER 
The Bar Register Company, Inc. 
One Prospect Street 





munity work. We have found, how. 
ever, that this procedure does not 
succeed. 

“The absence’, Mr. Tweed says, 
“of leadership and approval by the 
bar association of a community ren- 
ders it all but impossible to establish 
a new office or even to materially 
strengthen an existing one.” 


Summit 1, New Jersey 
CAMPBELL’S LIsT 
Campbell's List, Inc. 
905 Orange Avenue 
Winter Park, Florida 
INTERNATIONAL TRIAL LAWYERS 
Directory Publishers, Inc. 
P. O. Box 30 
Galesburg, Illinois 
THE LAwyers DirREcTORY 
The Lawyers Directory, Inc. 
1939 Harrison Street 
Hollywood, Florida 
THE LAwyers’ List 
Law List Publishing Company 
111 Fifth Avenue 
New York 3, New York 
MARKHAM’S NEGLIGENCE COUNSEL 
Markham Publishing Corp. 
Markham Building 
66 Summer Street 
Stamford, Connecticut 
RussELL Law List 
Russell Law List 
10 East 40th Street 
New York 16, New York 
General Legal Directory 
MARTINDALE-HuBBELL LAW 
DIRECTORY 
Martindale-Hubbell, Inc. 
One Prospect Street 
Summit 1, New Jersey 
Insurance Law Lists 
Best’s RECOMMENDED INSURANCE 
ATTORNEYS 
Alfred M. Best Company, Inc 
75 Fulton Street 
New York 38, New York 
Hine’s INSURANCE COUNSEL 
Hine’s Legal Directory, Inc. 
P. O. Box 71 
Professional Center Building 
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Glen Ellyn, Illinois 
[THE INSURANCE BAR 
Che Bar List Publishing Company 
State Bank Building 
Evanston, Illinois 
[HE UNDERWRITERS LIsT 
Underwriters List Publishing 
Company 
308 East Eighth Street 
Cincinnati 2, Ohio 
Probate Law Lists 
RECOMMENDED PROBATE COUNSEL 
Probate Counsel, Inc. 
$11 No. Central Avenue 
Phoenix, Arizona 
SULLIVAN’S PROBATE DIRECTORY 
Sullivan’s Probate Directory, Inc. 
84 Cherry Street 
Galesburg, Illinois - 
State Legal Directories 
rhe following state Legal Directories 
published by 
Che Legal Directories 
Publishing Company 
1072 Gayley Avenue, 
Los Angeles 24, California: 
\LABAMA AND MISSISSIPPI 


LEGAL DiREcTOoRY 
ARKANSAS AND LOUISIANA 
LEGAL DIRECTORY 
CAROLINAS AND VIRGINIAS 
LEGAL DIRECTORY 
DELAWARE-MARYLAND AND 
New JERSEY LEGAL Directory 
FLORIDA AND GEORGIA 
LEGAL DIRECTORY 
ILLINOIS LeGAL DIRECTORY 
INDIANA LEGAL DIRECTORY 
lowA LEGAL DIRECTORY 
KANSAS LEGAL DIRECTORY 
KENTUCKY AND TENNESSEE 
LEGAL DIRECTORY 
MINNESOTA - NEBRASKA 
NorTH DAKOTA AND 
SouTH DaKkoTa LEGAL DriRecTory 
Missourt LEGAL DIRECTORY 
MOUNTAIN STATES LEGAL DIRECTORY 
(for the States of Colorado, Ida- 
ho, Montana, New 
Utah and Wyoming) 
New York LEGAL DirRecToRY 
Ouro LEGAL DirRECTORY 
OKLAHOMA LEGAL DIRECTORY 
PaciFic Coast LEGAL DirEcTORY 


Mexico, 


Nominating Petitions 


California 


®" The undersigned hereby nominate 
Joseph A. Ball, of Long Beach, for 
the office of State Delegate for and 
from the State of California to be 
elected in 1956 for a three-year term 
beginning at the adjournment of the 
1956 Annual Meeting: 

Loyd Wright, Jr., George W. Co- 
hen and Guy E. Ward, of Beverly 
Hills; 

G. Bentley Ryan, Walter L. Bru- 
ington, William P. Gray, Albert Lee 
Stephens, Jr., Irving M. Walker, 
Clayton M. Hurley, Richard M. 
Goldwater, Herschel B. Green, Loyd 
Wright, Frank C. Weller, John P. 
Crutcher, Bert A. Lewis, Henry F. 


Prince, Samuel O. Pruitt, Jr., Frank 
L. Mallory, James R. Hutter, Her- 
bert Freston, Edward C. Freutel, Jr., 
William P. Martin, James M. Irvine, 
Jr., Richard C, Bergen and Edward 
B. Smith III, of Los Angeles. 


North Dakota 


® The undersigned hereby nominate 
Herbert G. Nilles, of Fargo, for the 
office of State Delegate for and from 
the State of North Dakota to be 
elected in 1956 for a three-year term 
beginning at the adjournment of 
the 1956 Annual Meeting: 

Charles L. Foster, Thomas J. 
Burke, John A. Zuger and A. C. 
Strutz, of Bismarck; 


Committee on Law Lists 





(for the States of Arizona, Cal- 
ifornia, Nevada, Oregon and 
Washington) 
PENNSYLVANIA LEGAL DIRECTORY 
Texas LEGAL DiREcTOoRY 
WIsCONSIN LEGAL DIRECTORY 
Foreign Law Lists 
BUTTERWORTH S EMPIRE LAw LIsT 
Butterworth & Co. (Publishers) 
Ltd. 
88 Kingsway 
London, W. C. 2, England 
CANADIAN LAW LIstT 
Cartwright & Sons, Ltd. 
2081 Yonge Street 
Toronto 12, Ontario, Canada 
[HE INTERNATIONAL LAw LIsT 
L.. Corper-Mordaunt & Company 
Pitman House 
Parker Street 
London, W. C. 2, England 
KIME’s INTERNATIONAL LAW 
DIRECTORY 
Kime’s International Law 
Directory, Ltd. 
t New Zealand Avenue 
London, E. C. 1, England 


Mack V. Traynor and Clyde Duf- 
fy, of Devils Lake; 

Theodore Kellogg, of Dickinson; 

John C. Pollock, E. T. Conmy, 
Norman G. Tenneson and George 
Soule, of Fargo; 

O. H. Thormodsgard, George 
Longmire and A. W. Stokes, of 
Grand Forks; 

John Hjellum, of Jamestown; 

Roy A. Ilvedson, C. A. Waldron 
and Richard H. McGee, of Minot; 

Roy A. Ployhar and L. T. Sproul, 
of Valley City; 

Vernon M. Johnson, of Wahpeton; 

Frank F. Jestrab, Arley R. Bjella, 
Everett E. Palmer and Eugene A. 
Burdick, of Williston. 
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Nominating Petitions 


Pennsylvania 


® The undersigned hereby nominate 
John MclI. Smith, of Harrisburg, for 
the office of State Delegate for and 
from the State of Pennsylvania to be 
elected in 1956 for a three-year term 
beginning at the adjournment of the 
1956 Annual Meeting: 

Isadore Rapoport, of Allentown; 

Mitchell MacCartney, of Altoona; 

William H. Neely, Homer L. 
Kreider, Karl E. Richards, Leon D. 
Metzger, George W. McKee, Jr., F. 
A. Sinon, F. Brewster Wickersham, 
Spencer G. Nauman, Harry H. 
Frank, Edward E. Knauss III, John 
B. Pearson, Thomas C. McCarrell, 
Jr., and Joseph Nissley, of Harris- 
burg; 

Fred H. Bolton, of Hummelstown; 

John B. McCue, of Kittanning; 

Eugene D. Siegrist, of Lebanon; 

Aaron §S. Swartz, Jr., of Norris- 
town; 

John G. Buchanan, Robert L. 
Kirkpatrick and Judd N. Poffinber- 
ger, Jr., of Pittsburgh; 


Make Your Hotel Reservations 


® The Seventy-Ninth Annual Meet- 
ing of the American Bar Association 
will be held in Dallas, Texas, Au- 
gust 27 to August 31, 1956. Informa- 
tion with respect to the schedule of 
meetings appears in this issue of the 
JOURNAL. 

Attention is called to the fact that 
many interesting and worthwhile 
events of the meeting will be ar- 
ranged, as usual, to take place on 
Saturday and Sunday, August 25 and 
26, preceding the opening sessions 
of the Assembly and the House of 
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John H. Davidson, of Washington; 

Andrew Hourigan, Jr., of Wilkes- 
Barre; 

John C. Youngman of Williams- 
port. 


Tennessee 
© The undersigned hereby nomi- 
nate Edward W. Kuhn, of Memphis, 
for the office of State Delegate for 
and from the State of Tennessee to 
be elected in 1956 for a three-year 
term beginning at the adjournment 
of the 1956 Annual Meeting: 
Walter Chandler, Blanchard S. 
Tual, Larry Creson, W. E. Quick, 
Hunter K. Cochran, Charles G. 
Morgan, Bailey Brown, James M. 
Manire, W. F. Murrah, Jesse E. 


Johnson, Shepherd Tate, Carruthers 


Ewing, George T. Lewis, Jr., James 
D. Causey, Lucius E. Burch, John 
R. Gilliland, Albert G. Riley, Al- 
fred B. Pittman, Thomas R. Prew- 
itt, Richard H. Allen, W. Percy 
McDonald, John T. Wilkinson, Jr., 
J. S. Allen, Walter Pope, Jr. and 
Don G. Owens, of Memphis. 


Delegates on Monday, August 27. 
Requests for hotel reservations 
should be addressed to the Reserva- 
tion Department, American Bar As- 
sociation, 1155 East Sixtieth Street, 
Chicago, 37, Illinois, and should be 
accompanied by payment of the 
$10.00 registration for each lawye 
for whom reservation is requested. 
Be sure to indicate three choices of 
hotels and give us your definite date 
of arrival as well as probable depar- 
ture. All space in the Statler Hilton, 
the Headquarters Hotel, is now ex- 





Vermont 


© The undersigned hereby nomi- 
nate Osmer C. Fitts, of Brattleboro, 
for the office of State Delegate for 
and from the State of Vermont to 
be elected in 1956 for a three-year 
term beginning at the adjournment 
of the 1956 Annual Meeting: 

Jose M. Monte, Gelsie J. Monti 
and J. J. Finn of Barre; 

Eugene V. Clark, Francis E. Mor- 
rissey, Thomas William Lynch, 
Waldo C. Holden, Manfred W. 
Ehrich, Jr., and Franklin P. Jones, 
of Bennington; 

A. Luke Crispe, John G. Kristen- 
sen, Robert T. Gannett, John §, 
Burgess, Ralph Chapman and Paul 
N. Olson, of Brattleboro; 

Bernard R. Dick, Robert E. 
Greene, Harold I. O’Brien and Ed- 
win W. Lawrence, of Rutland; 

Arthur L. Graves, Harry W. Wit 
ters, Jutten A. Longmoore, James 
B. Campbell, Kyle T. Brown and 
Sterry R. Waterman, of St. Johns- 
bury. 


Now! 


hausted. Sleeping accommodations 
are still available in the following 
hotels: Adolphus, Baker, Dallas, 
Lawrence, Mayfair, Melrose, South- 
White- 
Plaza, and Whitmore. Reservations 


land, Stoneleigh, Travis, 


will be confirmed approximately 
ninety days before the meeting con- 
venes. 

More detailed announcement with 
respect to the making of hotel ar- 
rangements may be found in the Jan- 
uary issue of the JOURNAL at page 78. 
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The National Conference 


of Lawyers and Life Underwriters 


= In 1948 the “National Statement 
of Principles of Cooperation be- 
tween Life Underwriters and Law- 
yers” was published with the formal 
approval of the American Bar As- 
sociation and the National Associa- 
tion of Life Underwriters. It sub- 
sequently became apparent that 
some concerted effort would be re- 
quired if the Statement were to have 
real meaning. 

In 1950, some informal meetings 
were held between legal officers of 
life insurance companies and mem 
bers of the American Bar Associa- 
tion’s Standing Committee on Un- 
authorized Practice of the Law. The 
success of these meetings not only 
served to strengthen the belief that 
the conference table was the most 
satisfactory forum in which to re- 
solve any controversies, but also af- 
forded an added inducement to the 
eventual formation of the National 
Conference of Lawyers and Life In- 
surance Companies." 

In February, 1951, the governing 
boards of the two life company trade 
associations, American Life Conven- 
tion and Life Insurance Association 
of America, authorized the appoint- 
ment of a Joint Committee on Prac- 
tice of Law to maintain liaison with 
the American Bar Association Com- 
mittee, review with it any practices 
by companies or their field repre- 
sentatives which were alleged to 
constitute the unauthorized practice 
of law and seek agreement with it 
as to the proper scope of such prac- 
tices with the objective of promoting 
good relations between the life in- 


surance companies and their field 
representatives and lawyers. To this 
end, members of the committee in- 
cluded company officers who were 
experienced in management, agency 
and legal problems. At the first 
joint session between this newly con- 
stituted committee and the Ameri- 
can Bar Association Committee, it 
was agreed that the two committees 
would be constituted into a National 
Conference to consider all problems 
of mutual interest. A charter was 
drafted to delineate the duties and 
responsibilities of the Conference. 
In the fall of 1951 this charter was 
formally approved by the governing 
bodies of the two life 
trade associations and in February, 


insurance 


1952, it was adopted by the House 
of Delegates of the American Bar 
Association. 

The primary objective of the Na- 
tional Conference is to implement 
the National Statement of Principles 
through a program of education of 
state and local associations both of 
lawyers and life underwriters and 
of the life insurance companies 
themselves. The Conference was not 
formed to “police” either the life 
insurance industry or the organized 
Bar, nor to interfere in local con- 
troversies, but rather to tender its 
services “to state and local bar as- 
sociations, life underwriter associa- 
tions, life insurance companies, and 
individuals to consider, and make 
recommendations concerning com- 


plaints against insurance companies, 
life underwriters, or lawyers’. It 
may also seek to alleviate controver- 


sies and avoid litigation between 
these important segments of society 
and may act as mediator or arbitra- 
tor “when requested and where all 
parties so desire”. Another function 
of the Conference is to examine from 
time to time “into important rele- 
vant problems including the ques- 
tion of the legitimate activities of 
home office counsel and any other 
matters of which it may receive 
complaints, and publish its con- 
clusions and opinions in appropriate 
cases”. Its reviewing function also 
embraces practices by lawyers which 
are alleged to violate the Statement 
of Principles and it is commissioned 
to give consideration to the proper 
spheres of activity of the two groups 
in discharging their respective re- 
sponsibilities to the public. 

As the Conference completes its 
fifth year it can look back with satis- 
faction on the progress that has been 
made in achieving its objectives. 
Essentially its activities have fol- 
lowed two broad avenues, one in the 





1. As of the date of this article, the Na- 
tional Conference is composed of the follow- 
ing: Members of the American Bar Associa- 
tions’ Standing Committee on Unauthorized 
Practice of the Law: Thomas J. Boodell, 
Chairman, Chicago, Illinois; A. James Casner, 
Cambridge, Massachusetts; Warren H. Resh, 
Madison, Wisconsin; Cuthbert S. Baldwin, 
New Orleans, Louisiana; Abraham N. Davis, 
New York, New York; E. N. Eisenhower, 
Tacoma, Washington; Edward S. White, Jr., 
Carroll, Iowa. Members of the American Life 
Convention-Life Insurance Association of 
America, Joint Committee on Practice of Law: 
John Barker, Jr., Chairman, Boston, Massa- 
chusetts; James N. Ackerman, Lincoln, Ne- 
braska; Joseph H. Collins, New York, New 
York; Deane C. Davis, Montpelier, Vermont; 
George L. Gordon, Kansas City, Missouri; 
Wendell F. Hanselman, Cincinnati, Ohio; Karl 
Ljung, Greensboro, North Carolina; Victor A. 
Lutnicki, Boston, Massachusetts; Clarence L. 
Peterson, Cincinnati, Ohio; H. S. Redeker, 
Philadelphia, Pennsylvania; Gerald M. Swan- 
strom, Milwaukee, Wisconsin. 
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The National Conference of Lawyers and Life Underwriters 
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FULLY EQUIPPED LABORATORY FOR THE INVESTIGATION OF QUESTIONED HAND- 
WRITING, TYPEWRITING, INKS, AND PAPERS. ALSO SCIENTIFIC DEMONSTRATION OF 
THE FACTS. NATIONWIDE EXPERIENCE. QUALIFIED IN ALL COURTS. 


Suite 707 Bessemer Building—tTel. AT'antic 1-2732—Pittsburgh 22, Pa. 
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educational field, the other in the 
service area. In the latter, through 
subcommittees, it has considered and 
reviewed complaints of practices 
which were alleged to constitute un- 
authorized practice by life under- 
writers and complaints of question- 
able practices by lawyers in the field 
of life insurance. From the very out- 
set, the National Conference has 
recognized that it is equally as im- 
portant for lawyers to follow the 
rules of the game as it is for the life 
insurance business. The “two-way 
street” concept of co-operation has 
been emphasized. 

Not perhaps in order of impor- 
tance, but chronologically, the three 
principal steps in the educational 
campaign have been the develop- 
ment of rules with respect to the 
proper functions of life insurance 
home office counsel in the dissemina- 
tion of legal information, the prepa- 
ration and wide distribution of an 
article entitled “Some Guideposts 
for Cooperation between Lawyers 
and Life Insurance Representa- 
tives”, and the preparation and dis- 
semination of a form of legend to 
accompany written estate analysis 
proposals presented by life under- 
writers to their clients. 

The purpose of developing the 
rules was to establish some certainty 
as to this important phase of the 
home office counsel’s activities. 
These principles are contained in a 
document entitled “Dissemination 
of Legal Information by Home Of- 
fice Counsel”, which has been ap- 
proved by the governing bodies of 
the two life insurance trade associa- 
tions and the American Bar Associa- 
tion. They delineate clearly what the 
Conference believes to be proper in 
the disseminating of legal informa- 
tion and specimen legal documents 
on the initiative of home office coun- 
sel, the furnishing of legal informa- 
tion to life underwriters at their 
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request, the furnishing of legal ad- 
vice to an insured or prospect at his 
request, and consultations with the 
lawyer for the insured or prospect. 

As to the second step, it was early 
recognized by the Conference that a 
definitive article setting forth the 
“rules of the game’”’ for underwriters 
and lawyers alike would be a val- 
uable contribution to the education- 
al work of the Conference. The 
“Guideposts” article, after outlining 
the history of the problem, discusses 
the importance of estate planning, 
especially for persons having a sub- 
stantial amount of life insurance or 
complex personal or business affairs, 
traces what has been done to pro- 
mote good relations between lawyers 
and life insurance representatives 
since the development of the 1948 
“Statement of Principles” and spells 
out in detail what the Conference 
considers to be the proper “rules of 
the game” for both lawyers and life 
insurance representatives, including 
those previously mentioned for the 
guidance of home office counsel. The 
article has been widely circulated 
both in pamphlet form and in pub- 
lications widely read by life in- 
surance men and lawyers. 

At a meeting of the Conference 
in February, 1955, it approved a 
form of legend? which should ac- 
company written estate analysis pro- 
posals presented by life underwriters 
to their clients. The legend was the 
result of consideration given by the 
Conference to estate analysis pro- 
posals submitted by life under- 
writers. While the legend itself is 
designed to minimize the possibility 
of a life underwriter encroaching 
upon the practice of law in connec- 
tion with an estate analysis presen- 
tation, its approval by the Confer- 
ence should not be construed as 
sanctioning any form of presentation 
simply because the legend is attached 
thereto. In the belief that the use 


of this legend by life underwriter: 
in connection with estate analysis 
presentations would augment the 

progress already made in promoting 
harmonious relationships between 
the life insurance business and the 
legal profession, the governing 
bodies of the two trade associations 
have approved it for dissemination 
to home office counsel and _ publica- 
tion in the trade journals in the Na- 
tional Association of Life Under- 
writers and Life Association News. 

One of the rewarding things 
growing out of the activities of the 
Conference has been the amicable 
settlement of a number of alleged 
complaints with the result that there 
now exists a clearer understanding 
between the organized Bar and the 
life insurance business. These com- 
plaints have involved life insurance 
companies, their agents and practic- 
ing attorneys. 

Perhaps the over-all effect of the 
activities of the Conference during 
these past five years can best be 
summed up by repeating a statement 
contained in the 1954 Annual Re- 
port of the American Bar Asso- 
ciation’s Standing Committee on 
Unauthorized Practice of Law, as 
follows: “In the opinion of this Com- 
mittee this Conference has been 
one of the most successful Confer- 
ences which has been established. 
The attitude of the life insurance 
representatives on the Conference 
has always been one of complete co- 
operation.” 

The hope for the future is to 
maintain the spirit of fair play that 
has characterized this venture from 
the outset, to avoid needless contro- 
versies, and above all to help the 
legal profession and the life insur- 
ance industry to provide the highest 
quality of service to the public. 





2. “The conclusions and recommendations 
hereafter made are necessarily in part based 
upon certain assumptions as to what the law 
is. These assumptions are believed by the 
writer to be correct. It is not, however, within 
the province of the writer to interpret the 
law and to give legal advice. This is the func- 
tion of the lawyer and he alone can take 
responsibility for all legal conclusions and 
advice. 

“It is therefore essential that at the earliest 
possible moment, during your consideration 
of this proposal, you should seek the advice 
of a lawyer of your own choice as to the 
validity of the legal assumptions underlying 
these recommendations.” 
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Antitrust: The “Symposium 
on the Antitrust Laws” published by 
the George Washington Law Review 
(Vol. 24, No. 1, October, 1955, ad- 
dress Washington 6, D.C.; price for 
a single copy—one dollar) 
worthwhile. ; 
Professor Glen E. Weston, of 
George Washington 


is very 


Law School, 
writes the lead article which com- 
ments on the Attorney General's 
Committee Report in general terms. 
He is rather lavish in his praise 
calling it, “significant”, “masterfully 
phrased” and “penetrating in_ its 
analysis”. Considering the years Pro- 
fessor Oppenheim taught at George 
Washington Law School, this praise 
from Professor Weston will warm 
the cockles of his heart. 

John W. Malley, Washington, 
D. C., writes on “Patent Antitrust 
Problems and the Attorney General's 
Report”. 

Berl I. Bernhard, also of the Dis- 
trict of Columbia Bar, writes on 
“Uncovering Violations of the Anti- 
trust From Grand Jury 
Subpoena to Civil Investigative De- 
mand”. His article is most informa- 
tive and should be read by lawyers 
defending companies brought before 
the grand jury by the Attorney Gen- 
eral. Apparently, defense attorneys 
in the past have been able to block 
wholesale subpoena of their clients’ 


Laws: 


documents. 

Edward G. Gruis, a trial attorney 
in the Antitrust Division of the At- 
torney General's office, writes inter- 
estingly on “Antitrust Laws and 
Their Application to Banking”. We 
are all familiar with the fact that 
Section 7 of the Clayton Act “did 
not apply to mergers accomplished 
by other than stock purchases”. The 


O’ Mahoney - Celler - Kefauver Anti- 
merger Act, enacted December 29, 
1959, amended Section 7 to correct 
this defect insofar as corporations 
subject to the Federal Trade Com- 
mission are concerned, but as Mr. 
Gruis understates it, “The language 
of this Act, however, does not clearly 
prohibit asset acquisitions by banks”. 
The recent mergers of Chase Nation- 
al Bank with Bank of Manhattan 
and National City Bank with First 
National were asset acquisitions. 

On May 2, 1955, Congressman 
Emanuel Celler, of New York, intro- 
duced H.R. 5948, which would make 
the O’Mahoney-Kefauver-Celler Act 
apply specifically to banks, and Mr. 
Gruis discusses it, pointing out that 
it does not resolve the jurisdictional 
conflicts between the Attorney Gen- 
eral and the banking agencies for 
enforcement. Senator Sparkman, of 
Alabama, on May 25, 1955, intro- 
duced a corresponding Senate bill, S. 
2075. In connection with these bills 
and mergers generally, I urge those 
interested to write the House of Rep- 
resentatives Judiciary Committee, 
House Office Building, Washington, 
D. C., for a copy of the interim re- 
port and hearings of the Antitrust 
Subcommittee on “Corporate and 
Bank Mergers”. They will be sup- 
plied free. 

The majority report is signed by 
Congressmen Celler, Rodino, of New 
Jersey, Rogers, of Colorado, and 
Fine, of New York, and a partial dis- 
sent by Congressmen Keating, of 
New York, McCulloch, of Ohio, and 
Scott, of Pennsylvania. The report 
argues that the Celler-Kefauver 
amendment to Section 7 of the Clay- 
ton Act was designed to codify the 
facts of the Standard Stations case, 


337 U.S. 310, laying down a per se 
rule that makes unnecessary the “eco- 
nomic extravaganza” required under 
the qualitative substantiality rule in 
the opinion of former Chairman 
Howrey of the Federal Trade Com- 
mission in the Pillsbury case (F.T.C. 
Docket 6,000, December 28, 1953) . 
The report expresses regret that the 
Attorney General’s Committee in its 
Report approved the Pillsbury opin- 
ion by Howrey. 

Besides the above-mentioned lead- 
ing articles, this George Washington 
symposium carries two student notes 
that are excellent. The first, by Allan 
M. Labowitz, discusses the cost justi- 
fication defense of the Robinson- 
Patman Act. It is a spirited defense 
of the FTC. Mr. Labowitz says the 
criticism of the Attorney Gencral’s 
Committee is “to a great extent un- 
justified” and, 


Analysis of the cases shows only two 
instances wherein the FTC may justly 
be said to have acted unnecessarily 
harshly and even in those cases much 
argument may be raised to the con- 
trary. The Report criticizes alleged 
practices of the FTC which, the re- 
ported cases show, have not been 
resorted to by that body on an appeal. 


Mr. Labowitz believes the Attorney 
General's have 
done well to leave to the Advisory 


Cost Justification, 


Committee would 


Committee on 
under the Chairmanship of Professor 
H. F. Taggart, of Michigan, “the 
discussion of the economic concept 
of cost and price, as well as the 
Recommendation concerning the 
‘unwarranted burden’ of allocations 
among individual transactions, cus- 
tomers or items” as its “treatment 
of these questions does nothing to 
resolve them” (page 121). Mr. La- 
bowitz that the FTC 
“through its unrelenting struggle for 
the widespread adoption of cost ac- 
counting” may “eventually receive 
the thanks of more astute business- 
men”, 


believes 


Richard M. Merriman has a very 
fine note discussing the part of the 
Report of the Attorney General's 
Committee that concerns exclusive 
dealing practices under Section 3 
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of the Clayton Act, namely require- 
ments contracts, tying arrangements 
and full-line forcing. He contrasts 
the per se rule of Dictograph Prod- 
ucts, 217 F. 2d 821, with the rule of 
reason approach of the Maico case, 
FTC Docket No. 5822, and disagrees 
the Com- 
mittee that “cases subsequent to 
Standard Stations show a trend away 
from the per se approach”. Mr. Mer- 
riman believes the courts may be 
reluctant to require an investigation 
of the scope advocated by the Fed- 
eral Trade Commission in view of 
the Standard Stations opinion. 
Those lawyers who worry about 
patents and antitrust will want to 
read “Patents and Antitrust: Peace- 
ful Coexistence” by Professor S. 
Chesterfield Oppenheim in the De- 
cember, 1955, issue of the Michigan 
Law Review (Vol. 54, No. 2; pages 
199-218). “Apart from the effects of 
compulsion to license as an antitrust 


with the conclusion of 


remedy”, Professor Oppenheim as- 
sures us of the right of the inventor 
“to exclude everyone from making, 
using or vending the patented in- 
vention” without his “permission”. 
And he states there is as yet no 
“judicial countenance” of the “here- 
sies” of Walton Hamilton (page 
204). With approval, Professor Op- 
penheim discusses the recent decision 
of Judge Learned Hand in Lyon v. 
Bausch and Lomb, which lays to rest 
the ghost of the “flash of creative 
genius” doctrine. These and many 
other recent developments are cov- 
ered (Address: Ann Arbor, Michi- 
gan, and send $2.00) . 

The “Annual Review of Antitrust 
Developments” by Professor Milton 
Handler appears in The Record of 
the Association of the Bar of the 
City of New York for October, 1955 
(Vol. 10, No. 7: address 42 West 
44th St., New York 36, New York, 
price not stated) . It is as usual very 
well done and a “must” for the anti- 
truster. 


In view of newspaper reports that 
a consent decree is in the offing in 
the Hilton antitrust case by the 
terms of which there will be a sale 
of the Mayflower in Washington, 
the New Yorker, in New York, the 








Jefferson in St. Louis and one hotel 
in Los Angeles, Professor Handler's 
comment on that case is interesting, 
indeed. He says: 


If | read the complaint correctly, it 
is an attack, pure and simple on big- 
ness. There is no indication of the 
economic power of either company or 
of the combined companies in their 
fields. . . . The case seems to rest bald- 
ly on the proposition that the disap- 
pearance of a large competitor through 
merger is a per se infraction of Sec- 
tion 7 without regard to the strength, 
health or vigor of the remaining com- 
petition. This would appear to be the 
quantitative substantiality test of 
Standard Stations (337 U.S. 293), 
which the Attorney General’s Com- 
mittee, including its Government 
members, overwhelmingly rejected. It 
is the antithesis of Pillsbury, which 

the Committee approved. [page 335]. 

Professor Handler goes on to com- 
ment about the Philco exclusive deal- 
ing case. He states that the complaint 
there “would seem to be _ predi- 
cated on the quantitative substanti- 
ality rule’ and “the Department 
appears to be relying in actual litiga- 
tion upon theories which the Attor- 
ney General’s Committee opposed” 
(page 342). 

Speaking of the Attorney Gener- 
al’s Committee’s Report generally, 
Professor Handler says: 

The Committee’s findings are weighty 

—and I refer more to its avoirdupois 

than to its content. I am reminded of 

Justice Holmes’ characteristic gesture 

when he received proofs of the opin- 

ions of his brethren. He would place 
the envelope in the palm of his hand 
without opening it, and if he found 
it heavy would conclude that the 
author was Chief Justice White. (page 

347) . 

Professor Alfred E. Kahn, of Cor- 
nell University, now consultant to 
Arthur Burns, the Presidential eco- 
nomic adviser, “explains his seem- 
ingly conflicting positions on the 
[Attorney General’s Committee's] 
Report and his 1953 Fortune arti- 
cle” in The Antitrust Bulletin for 
November, 1955 (Vol. 1, No. 6; write 
Federal Legal Publications, Inc., 18 
Rose St., New York 38, N.Y., and 
send $2.00) . It seems Professor Mor- 
ris Adelman commented on _ the 
Kahn dissent to the Attorney Gen- 
eral’s Committee Report (1 Anti- 
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trust Bulletin 71 tor April, 1955) in 
a piece entitled “General Commen 
on the Schwarz Dissent” also printed 
in that number. Kahn entitles his 
defense ‘““My Antitrust Philosophy 
Evidence of Schizophrenia or Shat 
tering Transformation”. 

The first three volumes of the anti 
trust hearings of the Kilgore Anti- 
trust Committee are in print and can 
be had from the Superintendent of 
Documents, Government Printing 
Office, North Capitol at H Streets, 
Washington, D. C. The first two 
volumes are priced at $1.50 each, 
the third at $2.00. There will be 
some nine volumes of hearings in 
all. The Interim Report of the Kil- 
gore Committee can be obtained free 
by writing the U. S. Senate Docu- 
ment Room, Senate Office Building, 
Washington, D. C. 


B ANKRUPTCY: The April, 1955, 
issue of the Harvard Law Review 
(Vol. 68, No. 6, pages 1028-1036; ad- 
dress Gannett House, Cambridge, 
Mass., price $1.25) has a note of 
unusual scope entitled “Summary 
Jurisdiction of Bankruptcy and Re- 
organization Courts Over Disputes 
to Which the Trustee Is Not a 
Party”. It seems in Henrie v. Hen- 
derson, 145 Fed. 306, certiorari 
denied, 206 U.S. 563, the Fourth 
Circuit had before it a case where 

A agreed to convey to B part of the 

land A was to purchase at a bank- 

ruptcy sale and B promised not to bid 
at the sale. After A was confirmed as 
the highest bidder but while the land 

was still in the Trustee’s possession, B 

brought summary proceedings in the 

bankruptcy court to obtain the land. 

Although B claimed the property in 

the court’s posession, the Court treat 

ed the suit as one between A and B 

and held there was no jurisdiction to 

adjudicate it since the bankrupt es- 
tate had no interest in it. 

George Spelvin, the Harvard Law 
Review note writer, says that this 
decision “seems proper in view of 
section 2a(7)’s requirement that 
the controversy be related to the 
estate of the bankrupt”. But Section 
2a (7) merely “vests the court with 
jurisdiction to ‘cause the estates of 
bankrupts to be collected, reduced 
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controversies in 

While I differ 
about Henrie v. Henderson's being 


termine relation 


thereto’ ” would 
correctly decided, Spelvin’s research 
is very impressive and collecting all 
cases of this type in one convenient 
place is a great service to the bank- 
ruptcy Bar. 


Crass SUITS: Although he ig- 
nores a piece on the subject (‘Lee 
Defeats Ben Hur’, 33 Cornell Law 
Quarterly 327, by Keeffe, Levy and 
Donovan) of which I am very fond, 
I have read with interest “Class Suits 
Under the Codes” by Professor 
Joseph J. Simeone, Jr., of the St. 
Louis Law School. It is well done 
and collects many state cases in this 
field. What the lacks in 
close analysis of the cases and the 


article 


dificult jurisdictional problems, it 
more than makes up in its very 
thorough research of the state cases. 
(Western Review, 
Vol. 7, No. 1, pages 5 to 44, address 
Cleveland 6, Ohio, price $1.25.) 


Reserve Law 


ConstiruTIONAL LAW: One 
of the most interesting pieces I have 
read in many moons is one by Alan- 
son Willcox, formerly General Coun- 
sel of “HEW” (Health, Education 
and Welfare), in the Cornell Law 
Quarterly (Vol. 41 at pages 12-56, 
address Ithaca, N.Y., and send 
$1.50). By the time this is in print 
the Supreme Court will doubtless 
have decided the constitutionality 
of the New York “Beheader” Law 
under which a public employee who 
pleads the Fifth Amendment is fired 
(Slochower v. Board of Higher Edu- 
cation, 348 U.S. 935). Those inter- 
ested will want to read the study 
\lan Willcox has made of all the 
cases in the field. It is superlatively 
done. 

As he says the notion dies hard 
that public benefits and public em- 
ployment, because they are “privi- 
leges” which government may with- 
hold altogether, may therefore be 
withheld arbitrarily from some, even 
while they are granted to others, or 
may be granted only to those 
who will accept conditions however 








whimsical—even to the surrender of 
their constitutional rights. It was 
seventy years after the Fourteenth 
Amendment was adopted before the 
application of the equal protection 
clause to public education and pub- 
lic employment was fully established. 
Holmes’ dictum that “he has no 
constitutional right to be a police- 
man” is still quoted to mean that 
conditions attached to public em 
ployment are immune to constitu- 
tional attack. The “unconstitutional 
condition” cases indicate that privi- 
leges may not be so conditioned as 
to exact surrender of unrelated con- 
stitutional freedoms. Holmes in his 
later years expressed views material- 
ly different from those assumed to 
flow from his remark in the police- 
man case. In those cases that have 
dealt with conditioned public ex- 
penditures the Supreme Court has 
generally—though not always, and 
seldom explicitly—applied the ra 
tionale of unconstitutional condi- 
tions. The principle is important 
today particularly in terms of loyal- 
ty and security tests, which unques- 
tionably impair First Amendment 
freedoms. The need for such tests, 
and their relevancy to the programs 
to which they are attached, range 
from the wholly obvious to the 
wholly obscure. At the latter extreme 
are such instances as the Gwinn 
Amendment in regard to public 
housing, a loyalty test for unem- 
ployment compensation, and like 
tests for non-sensitive private em- 
ployment financed by government. 
The principle is also involved, under 
some circumstances, in the automatic 
dismissal of employees who “plead 
the Fifth Amendment”, the issue be- 
fore the Supreme Court at its present 
term. 


Courts: For an up-to-date re- 
port on the encouraging state of 
procedural reform in New York, I 
call attention to “Procedural Re- 
form and the Rule-Making Power 
in New York” by Thomas A. Shaw, 
Jr., formerly an assistant counsel to 
the Temporary Commission on the 
Courts and now with a New York 
City law firm. Mr. Shaw's article 


Law Magazines 


made me recall a pilgrimage I once 
made to Oneonta, New York, to 
urge the Federation of the Bar for 
the New York Sixth Judicial District 
Appeals 
rule-making power (“86 or 1100” in 
32 Cornell Law Quarterly 253 by 
Keeffe, Greer and Brooks) . 


to give the Court of 


A distinguished committee headed 
by John X. Finn, Dean of the Ford- 
ham Law School, is at last “to under- 
take the task”. There appears to be 
constitutional doubt in New York 
about vesting rule-making power in 
the Court of Appeals and Mr. Shaw 
favors New York’s new Judicial Con- 
ference composed of Chief Judge 
Albert Conway, of the Court of Ap- 
peals, the Presiding Justice of each 
of New York’s Appellate Divisions 
and one Supreme Court Justice from 
each of New York’s four trial de- 
partments. (Vol. 24, No. 3, pages 
338-355, address: Fordham Law Re- 
view, 302 Broadway, New York 7, 
N.Y., price $1.00). 


Mauurary LAW: There have 
been a few notable pieces in this 
field that I have read with profit 
and pleasure. I have particularly 
enjoyed the article by Professor Shel- 
den D. Elliott, of New York Univer- 
sity Law School in the December, 
1955, issue of the Tulane Law Re- 
(Vol. 30, No. 1, 
address New Orleans 18, La., price 
$2.00). For one thing it is short. It 
is also good-humored, which helps 


view 


pages 1-14, 


me with military law. I refer par- 
ticularly to the discussion between 
Eddie Morgan and Estes Kefauver 
about whether putting a sailor on 
bread and water is “cruel and un- 
usual punishment” (page 10). In 
the third place, like everything 
Shelden Elliott does, it is very well 
done indeed. 

There is also a piece on “The 
United States Court of Military Ap- 
peals” by Robinson D. Everett, one 
of that Court's Commissioners, in 
the December, 1955, issue of the 
Western Reserve Law Review (Vol. 
7, No. 1, pages 45-64, address Cleve- 
land 6, Ohio, price $1.25). I have 
read it with interest. 
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Taxation of Trusts & Estates 
(Continued from page 247) 
Evidence such as outright refusal by 
the trustee relative or spouse to fol- 
low the grantor’s suggestions in 
administration of the trust would 
naturally be the strongest kind of 
proof. Helpful also would be finan- 
cial independence from the grantor 
and a reputation for independence 
and integrity. In any event, the first 
case on this subject should be both 
interesting reading and a textbook 
for grantors.7 

It should be noted that independ- 
ent trustees’ may be granted these 
extensive discretionary powers with- 
out limitation by reference to any 
external standard. Thus, independ- 
ent trustees and independent trus- 
tees alone may be granted unlimited 
discretion to “sprinkle” the trust in- 
come among named beneficiaries, or 
within a class of beneficiaries, or to 
determine whether current income 
beneficiaries or remaindermen shall 
ultimately receive accumulated in- 
come or to terminate the trust at will 
by exercising a power to pay out 
corpus. It would appear permissible 
for independent trustees to be 
granted the power to extend the 
term of the trust by withholding 
payment of the corpus to the bene- 
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ficiaries. Thus, the power “to pay 
out corpus to or for a beneficiary” 
includes the power not to pay out 
corpus. This view was generally ac- 
cepted in the Treasury Department 
in its interpretation of the identical 
words in the Clifford Regulation 
from which this statute was in large 
part filched. 


Section 674 (d): Powers 
Exercisable by Any Trustee 
Other than Grantor and 
Spouse 


The third class of powers are those 
exercisable by any trustees (includ- 
ing related or subordinate parties) 
other than the grantor and the 
grantor’s spouse. These powers are 
those to distribute, apportion or ac- 
cumulate income for named _ bene- 
ficiaries or within a class of bene- 
ficiaries if such powers are limited 
by a reasonably definite external 
standard which is set forth in the 
trust instrument. 


Section 675: Administrative 
Control over Trust 


Administrative controls sufficient 
to treat the grantor as the owner of 
the trust are deemed retained where: 

1. There is a power in the grantor 
or a person not having a substantial 
beneficial interest in the trust prop- 
erty which permits any person to 
deal with or dispose of the trust 
corpus or income for less than its 
fair market value; or 

2. There is a similar power which 
permits the grantor to borrow the 
corpus or income without adequate 
interest or without adequate secur- 
ity; except where a trustee (other 
than the grantor) could make such 


a loan under a general lending pow- 
er; or 

3. The grantor has actually bor. 
rowed from the trust and such loan 
has not been repaid before the be 
ginning of the taxable year; except 
where the trustees are other than 
the grantor or a subservient related 
or subordinate party and the loan 
provides for adequate interest and 
adequate security; or 

4. There exist certain administra- 
tive powers held in a non-fiduciary 
capacity. 

The retention of any of these pro 
hibited administrative powers listed 
herein is all that is required to make 
the income taxable to the grantor. 
The retention of any other admin- 
istrative power is perfectly all right. 

The fourth group of prohibited 
powers listed above are three and 
only three specifically enumerated 
powers of administration exercisable 
by any person in a non-fiduciary ca- 
pacity. Two of such powers are: (1) 
the power to vote stock held by the 
trust, and (2) the power to control 
the investment of the trust funds 
only, if, in relation to either 
power, the trust funds consist of 
stock or securities of corporations in 
which the holdings of the grantor 
and the trust are significant from the 
viewpoint of voting control. The 
third prohibited power of adminis- 
tration is one to reacquire the cor- 
pus by substituting other property 
of an equivalent value. 


but 


Section 676: Power To 
Revoke 


This section corresponds to old 
Section 166 of the 1939 Code which 
had previously remained unchanged 
since 1934. It provides that the 
grantor shall be taxable on the in- 
come of any portion of a trust where 
either he or any non-adverse party 
has the power to revest title to the 
corpus in the grantor. However, this 
section has changed the old rule in 
such a manner as to correlate its 
provisions with the short-term trust 
provisions under Section 678. 





7. It will also be a lesson in how to draft 
dangerous trusts. 
8. As defined in Section 674 (b). 
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Section 677: Income for 
Benefit of Grantor 


This section corresponds to old 
Section 167 of the 1939 Code. It deals 
with certain which would 
permit the income of the trust to be: 

|. Distributed to the grantor; 

2. Held or accumulated for future 


distribution to the grantor; or 


powers 


3. Applied to the payment of pre 
miums on certain policies of insur- 
ance on the life of the grantor. 

The statute clearly provides that 
any income of a trust which is or 
may be currently distributed to the 
grantor or applied to his benefit by 
the payment of his legal obligations 
or certain life insurance premiums, 
or which may be held or accumu- 
lated for future distribution to him, 
is taxable to the grantor. In the case 
of discretionary powers with respect 
to the above disposition of income 
in the hands of the grantor or a non- 
adverse party, the result is automat- 
ic. However, in the case of a non- 
discretionary power, the grantor is 
taxable only if such power can be 
exercised without the approval or 
consent of any adverse party. If such 
approval or consent of any adverse 
party must be obtained for the in- 
come to be distributed to or applied 
to the use of the grantor, the grantor 
will not be taxed. He will also be 
taxable, under Section 677 (b), on 
that part of the trust income which 
is used for the maintenance of one 
whom he is legally obligated to sup- 
port.? It should also be noted that 
where corpus or accumulated in- 
come is distributed or applied, such 
amounts are considered to be an 
ameunt paid within the meaning of 
Section 661 (a) (2) and 662 (a) (2) 
ahd thus taxable to the grantor to 
the extent of distributable net in- 
come (DNI) of the trust. However, 
does Section 665 (b) (1) (relating 
to income accumulated during mi- 
nority) prevent the “throwback” 


from taxing the excess over DNI to 
the grantor? And does the “in excess 
of $2,000” provision of Section 665 
(b) apply also? 

In the absence of specific provi- 
sions in the trust instrument provid- 
ing that capital gains are payable to 
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or should be accumulated for the 
income beneficiary, it is the rule in 
most jurisdictions that capital gains, 
though income under federal tax 
law, become part of the corpus and 
thereby ultimately become distribu- 
table to the grantor or other person 
entitled to the corpus when the 
trust terminates. Thus, capital gains 
would remain taxable to the grantor, 
not the trust, if he held a reversion- 
ary interest in the trust property 
even though the reversionary inter- 
est as such did not render the grant- 
or taxable under Section 673. To 
prevent this result, specific provi- 
sions requiring the distribution or 
accumulation of capital gains for the 
income beneficiary must be placed 
in the trust instrument. 


Section 678: Trusts Taxable 
to Persons Other than Grantor 

Section 678 provides (in conjunc- 
tion with 671) that the income of 
any portion of a trust, over which a 
person other than the grantor has a 
power exercisable solely by himself 
to acquire the corpus or the income 
therefrom, shall be taxed to such 
person. It does not matter whether 
the person holds the power as a trus- 
tee or otherwise. Moreover, where 
such person has partially released 
the power and after the release has 
retained such control as would ren- 
der him taxable if he were the 
grantor of the trust under the prin- 
ciples of Sections 671 to 677, in- 
clusive, then he shall likewise be 
treated as the owner of the trust. 
However, if the grantor of the trust 
is himself taxable on the income 
therefrom under any provision of 
Sections 671 to 677, inclusive, he, not 
the person holding the power to vest 


the income or corpus in himself, is 
taxable on the income of the trust. 

Now, Section 678 (c) provides 
that a power in the trustee which 
enables such person, in the capacity 
of trustee or co-trustee, to apply the 
income of the trust to the support 
of a person whom the holder of the 
power is legally obligated to support 
will result in taxing the parent- 
trustee individually with the amount 
of the income of the trust so applied 
for support or maintenance of his 
legal dependents. 

The Treasury draftsmen who 
added subsection (c) to the Amer- 
ican Bar Association’s draft of Sec- 
tion 678 were apparently concerned 
that a non-grantor trustee who was 
legally obligated to support a benefi- 
ciary would be taxable on the income 
of a trust, whether distributed o 
not, under the rationale of the Stu- 
art'® case and Section 162-1 (f) of 
Regulations }18. Thus, to provide as 
equitable a treatment under Section 
678 as under Section 677, they added 
Subsection (c) which provides tax- 
ability to the non-grantor trustee 
only to the extent actually distribut- 
ed for support or maintenance. 

In addition, it appears that the 
Treasury draftsmen intended by 
Subsection (c) that the power to 
distribute must be exercisable “sole- 
ly” by the non-grantor trustee not 
in conjunction with a co-trustee in 
order to tax the trustee individually 
with the amount distributed. The 
phrasing is awkward but the intent 





9. Determination of legal obligations of sup- 
port would be in accordance with the laws of 
the state in which the grantor resided. 

10. Helvering v. Stuart, 317 US. 154 
(1942). See also Mallinckrodt v. Nunan, 
146 F. 2d 1 (8th Cir. 1945), cert. den., 324 US. 
871 (1945). 
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was there and it is understood that 
an effort is being made to include 
this interpretation in the Regula- 
tions. 

The most obvious conclusion is 
that we now have before us a most 
complicated and detailed statutory 
pattern for the taxation of short- 
term and controlled trusts. It appears 
that the end result is an improve- 


Jurisdiction 
in Divorce Cases 


(Continued from page 225) 
gressional act authorizing legisla- 
tion of local application must mean 
legislation applicable to the Virgin 
Islands under the choice of law rules 
of the conflict of laws. The general 
rule is that law is territorial, appli- 
cable to people within the territory. 
Plaintiff was physically within the 
territory of the Virgin Islands so 
that the statute should apply. At 
least it should not be unconstitu- 
tional for a state to apply such a 
well-recognized conflict of laws prin- 
ciple as the territorial theory. It fol- 
lows that the statute should have 
been held to be one of “local appli- 
cation”. 

In Craig v. Craig* and Crown- 
over v. Crownover,?" state supreme 
courts upheld divorces granted pur- 
suant to state statutes where neither 
party was domiciled in the state. In 
one case, the statute authorized any 
person who had been a resident of 
any United States army post for one 
year to file suit for divorce in an 
adjacent county. In the other, the 
statute created a conclusive pre- 
sumption of domicile from the fact 
of one year continuously stationed 
in any military base or installation 
in the state. Concerning the later 
statute, the majority said that there 
was nothing arbitrary about such a 
conclusive presumption and Chief 
Justice McGee, concurring, thought 
that the due process clause could 
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ment over the old law as litigation 
was apt to stem from even a slight 
variance from the regulations even 
though case law seemingly warranted 
the deviation. The  result—while 
scarcely to be called certainty—is 
more certain than under the old law. 
And in this area a_ substantial 
achievement has been accomplished 
by placing all operative sections 


be satisfied by something less than 
domicile. 

If Alton vy. Alton and Granville- 
Smith v. Granville-Smith are wrong- 
ly decided and due process and “lo- 
cal application” should not give us 
a different result from the full faith 
and credit of Sherrer v. Sherrer, 
should the shift in that case to the 
territorial theory be extended to the 
ex parte divorce? It is submitted that 
the answer is yes. The period of resi- 
dence, even six weeks, is not essen- 
tial to domicile.?* It is a statutory 
requirement quite apart from do- 
micile. It takes no longer to acquire 
a new domicile than it takes to en- 
ter a state’s territory. It is the in- 
tention to make it a home for an 
indefinite time in the future, not re- 
maining for a long time, which is 
essential.2® The intent shown by 
plaintiff's prompt return to the state 
from whence he came after obtain- 
ing the divorce is not necessarily 
referable to the time of arrival. 

It has no doubt become apparent 
that the choice of law problem is 
intertwined with the problem of 
jurisdiction of courts. If a state en- 
acts a statute dealing with jurisdic- 
tion for divorce, the choice of law 
problem is primary. To what people 
does the statute apply? Does it ap- 
ply to those physically within the 
state’s territory, however transient- 
ly, or does it apply only to people 
whose homes are in the state? The 
grounds for divorce are statutory. A 
choice of law problem arises as to 


within one subpart and plainly so 
stating in such subpart. 

It is now possible, especially with 
the new short-term trust and inde 
pendent trustee provisions, to have 
income or corpus effectively “sprin 
kled” among the family group wit) 
out having to delegate this powe: 
exclusively to an outside trustec 
The trust services offered by banks 
take on new importance as they can 
now be effectively utilized without 
the loss of the personal touch of a 
relative who can be joined with the 
bank to constitute an integral “in 
dependent” trustee. 


them. Do these statutory grounds 
apply to all people physically pres- 
ent within a state while they are 
there as to conduct or conditions 
existing while they are there, or do 
they only apply to people whose 
homes are within the state? Is domi- 
cile such a nexus between an indi- 
vidual and a state that its laws will 
apply to him after he has left the 
state and is physically present in 
some other state? If so, this is di- 
rectly contra to the general rule that 
law is territorial, that a state’s laws 
apply to people within its territory 
and not to people outside its terri- 
tory even though their homes are 
within its territory. The status of 
marriage is created by the law of the 
state where the parties are situated 
physically at the time that the cere- 
mony is performed and not by the 
of their domiciles.*° If the 
status is created by the law of the 
state in which the parties are physi- 
cally located at the time of the mar- 
riage ceremony, may it not be dis- 
solved by the law of the state of 
physical location at the time of the 
conduct or condition which is the 
ground for the divorce? 

In the second Williams case, Jus- 
tice Frankfurter assumed that the 
applicable law was that of the do- 


laws 





26. 56 P. 2d 464 (1936). 

27. 274 P. 2d 127 (1954). Noted in 27 Rocky 
Mountain L. R. 353. 

28. Goodrich on Conriict oF Laws (3d Ed.) 
page 404. 

29. White v. Tennant, 8 S.E. 596 (1888). 

30. Stimson, Law Applicable to Marriage, 
16 Crn. L. R. 81 (1942). 
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micile. He feared that divorces ob- 
tained elsewhere would defeat the 
divorce policy of the domiciliary 
state. It was to vindicate the divorce 
policy of the domiciliary state that 
a Showing of lack of domicile in the 
divorcing state should be permit- 
ted. If the applicable law is the law 
of the state where plaintiff was situ- 
ated physically at the time of de- 
fendant’s act or the existence of the 
condition which was the ground for 
the divorce, then it-is the policy of 
that state which should be vindicat- 
ed and not the policy of the domi- 
ciliary state. 

It is not the function of choice 
of law rules or of jurisdiction to pre- 
vent quick and easy divorce.*! The 
speed and ease of divorce is a 
matter of policy for the state having 
power over the individual at the 
time of the conduct or condition, the 
legal effect of which is in ques- 
tion. Which state has this power? 
Realistically it is the state where 
the individual is. Whatever the pol- 
icy of this state others should be re- 
quired to give effect to it by the due 
process and full faith and credit 
clauses.82 Even the domicile theory 
will not prevent people who have 
been quickly and easily divorced 
at their domicile from going to live 
in a state where divorce is 
dificult or impossible. That state 
ought not apply its law retroac- 
tively to people subject to it who at 
a prior time were subject to a differ- 
ent law and obtained a divorce by 
that law. 

The choice of law issue has come 
up in only a few cases. There is a 
split in the decisions, some courts 
applying the law of the forum** and 
others applying the law of the place 
where the cause arose.*4 The law 
of the forum qua forum should not 
be applied. The applicable law 


slow, 


should be the law to which plaintiff 
was subject at the time of the con- 
duct or condition relied upon as the 


ground for divorce. If the conduct 
were a single act by defendant at a 
time when plaintiff was subject to 
the law of a state other than the 
forum, then the applicable law 
should be the law of that state. But 
many continue 
for long periods of time.** Non- 
support can 


causes for divorce 
continue to a time 
when plaintiff is physically in the 
state where the petition is filed. In 
that event, by the territorial theory, 
its law is applicable. Incompatabil- 
ity, living apart, impotence and in- 
sanity are likewise continuing caus- 
es. So, for many causes the appli- 
cable law should be that of the state 
where the plaintiff was when the 
petition was filed. That is where 
the cause of action arises. 

Let us turn again to the jurisdic- 
tion of courts problem. It might be 
argued that in so far as jurisdiction 
of the court alone is involved there 
is no necessity for the suggested 
physical presence of the plaintiff, 
that consent is a basis of jurisdic- 
tion and that filing of the petition 
by the plaintiff is such consent. Even 
if consent could be considered a 
basis of jurisdiction over plaintiff, 
it should be remembered that the 
ex parte divorce decree is the only 
ex parte in judgment 
whose validity is recognized. An ali- 
mony decree or release from the 
duty to support cannot be ex 
parte.® Ex parte custody decrees 
are not entitled to full faith and 


personam 


credit.37 Since the ex parte divorce 
decree is rather special it may be 
that the shift away from domicile 
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DEWBERRY ENGRAVING CO. 
807 SO. 20th ST., BIRMINGHAM 5, ALABAMA 
should not go so far as to recognize 
jurisdiction plaintiff based 
merely on consent. The choice of 
law has a bearing on this problem. 
The choice of law not be 
determined by the consent or in- 


over 


should 


tention of an absent plaintiff.** If 
so, a court without the physical pres- 
ence of plaintiff and with jurisdic- 
based on plaintiff's consent 
should not apply its own law. Since 


tion 


there is no one to raise the choice 
of law issue (both parties desiring 
the divorce) , limiting jurisdiction of 
the court to cases where the plain- 
tiff was physically present would pre- 
vent erroneous application of the 
law of the forum. While this situa- 
tion cannot arise between states of 
the United States under existing stat- 
utes, all of which require some pe- 
riod of residence and therefore phys- 
ical presence, it could arise if and 
when the statutes are changed. In 
that event, the choice of law error 
could not be raised on collateral at- 
tack.*® Jurisdiction based on plain- 
tiff’s consent in ex parte divorces 
would lead to the recognition of 
foreign mail order divorces such as 
those of the Mexican states. The re- 
plaintiff's physical 
state 


quirement of 


presence in the divorcing 


would prevent such recognition, 


denied 


now upon the 


generally 
ground of lack of domicile.“ Er- 
roneous choice of law would be pre- 


cluded.*! 





31. See Dainow, Policy Considerations in 
Divorce Jurisdiction and Recognition, 10 La. 
L. R. 54 (1949). 

32. See Western Union Telegraph Co. v. 
Brown, 234 U.S. 542 (1914); Haavik v. Alaska 
Packers Assn., 263 U.S. 510 (1924); Home In- 
surance Co. v. Dick, 281 U.S. 597 (1930); 
Hartford Accident and Indemnity Co. v. Delta 
and Pine Land Co., 292 U.S. 143 (1934). 

33. Torlonia v. Torlonia, 142 A. 843 (1928); 
Rose v. Rose, 156 N.W. 664 (1916); Stewart v. 
Stewart, 180 P. 165 (1919); Jones v. Jones, 
6 So. 712 (1889). 

34. Norris v. Norris, 15 A. 19 (1888); Nicho- 
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35. See Perzel v. Perzel, 15 S.W. 658 (1891). 

36. Estin v. Estin, 334 U.S. 541 (1948). 

37. May v. Anderson, 345 U.S. 528 (1953) . 

33. See Stimson, Which Law Should Gov- 
ern?, 24 Va. L. R. 748, 864. 

39. See Fauntleroy v. Lum, 210 US. 230 
(1908) . 

40. Note, Effect of Mexican Divorces in the 
United States, 2 Mramt L. Q. 186. But see note, 
15 U. of Cur. L. R. 220 

41. In Gould v. Gould. 138 N.E. 490, supra, 
note 15, a factor in the recognition of a 
French decree by the New York court was the 
fact that the French ceurt had applied New 
York law. 
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chines); notaries; private deposition suite; Chan 
cery Building, 564 Market Street. References 
local bench and bar. 














WHEN IN NEW YORK CITY, COME AND 
get it! Sensational new five-year wall calendar 
-+.@ year at a glance... 1956 - 1957 - 1958 - 
1959 - and - 1960. Size 17 x 34”. It solves vour 
problems for a beautiful wall calendar until 1961. 
SANSOM COURT STENOS., 154 Nassau Street. 
Phone: BEekman 3-3381. ALSO REMEMBER. . 
One lawyer had an out-of-town stockholders’ meet- 
ing...not reported by us...we could have saved 
$850 for him. Ancther lawyer had a 25-copy case 
in Philadelphia . .. not reported by us... we could 
have saved $738 for him. Why not save money by 
consulting with ws on court reporting problems? 
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BULLETS PROOF 
ocean "Aunotanane 


The Heart of 


AMERICAN LAW REPORTS 
2nd Series 














A. L. R. 2p starts where the mass of 
law books leaves off. To prepare an GOOD NEWS! 
A. L. R.2d annotation, all reports, 





Both A. L.R. and A. L.R. 2d are 
now available in shelf-saving 


digests, encyclopedias and texts are 
searched for every case relating to the 
point of law annotated. 








These cases are analyzed and present- 
ed in a bullet-proof, easy-to-handle 








‘super-brief.”’ 


A. L. R. 2D Is your most effective and convenient local case finder. With it, your 
search time is slashed to the absolute minimum, and the thoroughness of your 
search is assured. 


Write either publisher for complete information, including Microlex details. 


THE LAWYERS COOPERATIVE PUBLISHING CO., Rochester 14, New York 
BANCROFT-WHITNEY COMPANY, San Francisco |, California 
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